
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NOS. F801754/F709285

ANA AGUIRRE, Employee  CLAIMANT

PETERSON FARMS, Employer  RESPONDENT

COMPCARE ADMINISTRATORS, Carrier RESPONDENT

OPINION FILED JULY 25, 2012

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by CURTIS NEBBEN, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On June 27, 2012, the above captioned claim came on for a hearing at Springdale,

Arkansas.   A pre-hearing conference was conducted on April 18, 2012, and a pre-hearing

order was filed on April 19, 2012.   A copy of the pre-hearing order has been marked

Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her right ring finger on January

16, 2008 (F801754).

4.   Respondent has controverted an injury to claimant’s left shoulder and wrist on

October 7, 2006 (F709285).

Subsequent to the pre-hearing conference the parties withdrew the stipulation that
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respondent had controverted an injury to claimant’s left shoulder and wrist on October 7,

2006, and instead have agreed to stipulate that claimant did sustain a compensable injury

to her left shoulder and wrist on October 7, 2006.  

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Compensability of injuries to claimant’s left shoulder and wrist on October 7,

2006.   (This issue was withdrawn based on the parties’ stipulation.)

2.   Claimant’s entitlement to medical treatment for left shoulder and wrist injury as

well as claimant’s entitlement to additional medical treatment for her right ring finger injury.

Subsequent to the pre-hearing conference the claimant also raised as an issue her

entitlement to permanent partial disability benefits based upon a 17% rating to the body

as a whole for her left shoulder injury and 14% to the left wrist as well as a controverted

attorney fee.

The claimant contends that she is entitled to additional medical treatment for her

compensable left shoulder and left wrist injury.  Claimant also contends that she is entitled

to additional medical treatment for her compensable right ring finger injury. With respect

to the left wrist injury, claimant has clarified that the additional medical she is requesting

is not related to a new injury to the left wrist but rather for the condition which existed as

a result of the original compensable injury.  Finally, claimant also contends that she is

entitled to permanent partial disability benefits based upon a 17% rating to the body as a

whole for the left shoulder and 14% to the left wrist as well as an attorney fee on those

benefits.

The respondents contend that claimant is not entitled to any additional medical

treatment for her compensable injuries or permanent partial disability benefits.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and
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conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.   The claimant sustained a compensable injury to her right ring finger on January

16, 2008 (F801754).

4.   The parties’ stipulation that claimant suffered a compensable injury to her left

shoulder and wrist on October 7, 2006 is hereby accepted as fact.

5.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her left shoulder and wrist.

6.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable right ring finger injury.

7.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to permanent partial disability benefits for her compensable left shoulder and wrist

injury.

FACTUAL BACKGROUND

The claimant is a 62-year-old woman who began working for Peterson Farms in

2003 before it was purchased by Simmons Foods.  The claimant worked on the production

line.

The parties have stipulated that claimant suffered a compensable injury to her left

shoulder and wrist when she slipped and fell on October 7, 2006.  Medical records indicate

that claimant was taken to the Siloam Springs emergency room on that date where she
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was diagnosed as suffering from a non-displaced left wrist fracture.  Claimant was given

a splint and sling as well as medications and instructed to receive follow-up care from an

orthopedist.

Claimant subsequently received medical treatment from Dr. Matt Coker.  Dr. Coker’s

medical reports indicate that claimant’s initial medical treatment involved the left wrist

fracture.  He placed claimant in a cast and prescribed work restrictions.  Dr. Coker

subsequently treated claimant for complaints involving her left shoulder.  Dr. Coker initially

diagnosed claimant’s left shoulder condition as a contusion and treated her conservatively.

When claimant’s left shoulder condition did not improve he subsequently ordered an MRI

scan which revealed impingement.

Dr. Coker’s initial treatment for her left shoulder injury included physical therapy,

an injection, and work restrictions.  When claimant’s condition did not improve, Dr. Coker

recommended surgery which was performed on August 22, 2007.  Dr. Coker’s post-

operative diagnosis included left acromioclavicular joint arthrosis and left shoulder

impingement.

Dr. Coker’s medical reports subsequent to the surgical procedure indicate that he

prescribed extensive physical therapy for claimant’s left shoulder.  Medical reports indicate

that claimant’s range of motion improved but that she continued to have complaints of pain

in her left shoulder.  In a report dated November 14, 2007 Dr. Coker indicated that he was

referring claimant to Dr. Park for a second opinion.  Claimant was evaluated by Dr. Park

on December 13, 2007 and he also recommended that claimant undergo physical therapy

and he assigned her restrictions of no use of the left arm above 90 degrees.  

Dr. Park’s medical reports indicate that he continued to treat claimant with physical

therapy which resulted in improvement of her range of motion.  Finally, on September 29,

2009 Dr. Park discharged claimant from his care and recommended that claimant continue

with stretching and strengthening exercises.  
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With respect to claimant’s left wrist injury, claimant apparently came under the care

of Dr. Heim who in a report dated May 30, 2008 noted that claimant was released to return

to work without restrictions.

In addition to the injury to claimant’s left shoulder and wrist she also suffered a

compensable injury to her right ring finger on January 16, 2008.  The documentary

evidence contains little in the way of medical records relating to this injury, but it does

indicate that claimant was evaluated and treated by Dr. Henley who released claimant to

return to work without restrictions as of February 13, 2009.

Claimant continued to work for the respondent until January 2011.  

Claimant has filed this claim contending that she is entitled to additional medical

treatment for her compensable left shoulder, left wrist, and right ring finger injuries.  In

addition, she requests permanent partial disability benefits based upon a 17% rating to the

body as a whole for her left shoulder and 14% to the left wrist.

ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment.  Dalton v. Allen Engineering Company, 66 Ark.

App. 201, 989 S.W. 2d 543 (1999).  After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I find that claimant has failed to meet

her burden of proof.

First, I find that claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable left shoulder injury.

Claimant testified that she continues to have pain in her left shoulder and is requesting

additional medical treatment.  The medical evidence indicates that claimant’s last medical

treatment for her left shoulder injury was from Dr. Park on September 29, 2009, almost

three years ago.  In his report of that date, Dr. Park noted that claimant was approximately
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one year out from her shoulder surgery.  He noted “She is overall doing well.  She has no

complaints of major discomfort in the arm.”  He also noted that claimant “essentially has

full range of motion” and that she was “able to use the arm in normal activities of daily

living and work status.”  Dr. Park went on to discharge claimant from his care.  Based upon

the medical report of Dr. Park indicating that claimant had no complaints of major

discomfort as well as his indication that claimant essentially had a full range of motion and

that she was able to use her arm in normal activities of daily living and work status, I find

that claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable left shoulder injury.

I likewise find that claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment for her compensable left wrist injury.

As previously noted, claimant was initially treated for her left wrist by Dr. Coker who placed

claimant’s left wrist in a cast.  In a report dated June 27, 2007, Dr. Coker noted that

claimant’s left wrist was “doing relatively well.”  Thereafter, claimant apparently came

under the care of Dr. Heim for her left wrist injury.  In a report dated May 30, 2008, Dr.

Heim noted that claimant’s range of motion with her left hand was “nearly full.”  He

encouraged claimant to continue with strengthening exercises and indicated that claimant

was released to return to work without restrictions and noted that claimant had reached

maximum medical improvement.  Based upon Dr. Heim’s medical report which I find

credible and entitled to great weight, I find that claimant has failed to prove by a

preponderance of the evidence that she is entitled to additional medical treatment for her

left wrist injury. In reaching this decision, I note that claimant testified that she suffered

another compensable injury to her left wrist when she fell on January 17, 2011.  I find that

claimant has failed to prove by a preponderance of the evidence that she is entitled to any

additional medical treatment for her left wrist injury arising out of the October 7, 2006

injury.
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I also find that claimant has failed to prove by a preponderance of the evidence that

she is entitled to additional medical treatment for the compensable injury to her right ring

finger.  As previously noted, there is little in the way of medical records relating to the

claimant’s right ring finger.  However, in a report dated December 30, 2008, Dr. Henley

noted that claimant had some complaints of pain in her right ring finger.  He placed

restrictions on claimant’s ability to use her hand for one month and also indicated that she

should use over-the-counter medication and continue with her exercises.  On February 13,

2009, Dr. Henley completed a work certificate indicating that claimant could return to work

with no restrictions.  There is no indication that claimant has received any additional

medical treatment for her right ring finger since that date.

Based upon Dr. Henley’s release of claimant to return to work without restrictions

which I find to be credible, I find that claimant has failed to prove by a preponderance of

the evidence that she is entitled to additional medical treatment for her right ring finger.

Finally, I find that claimant has failed to prove by a preponderance of the evidence

that she is entitled to any permanent partial disability benefits for the injuries to her left

shoulder or left wrist.  Claimant contends that she is entitled to permanent partial disability

benefits based upon impairment ratings assigned by Darin Bell, an occupational therapist.

Bell completed an impairment rating form and these forms are contained in the

documentary evidence.  However, Bell also indicated that these ratings were assigned on

June 8, 2007.  Thus, these ratings were assigned before claimant had reached maximum

medical improvement for her left wrist as noted by Dr. Heim in his May 30, 2008 report and

these ratings were assigned even before claimant had undergone surgery by Dr. Coker

and before she was released at maximum medical improvement by Dr. Park in September

2009, more than two years after the ratings were assigned.  In finding that claimant has

failed to meet her burden of proving by a preponderance of the evidence that she is

entitled to permanent partial disability benefits, I note that neither Dr. Coker, Dr. Park, nor
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Dr. Heim assigned claimant any permanent physical impairment ratings with respect to her

left wrist or her left shoulder.  While the Commission does have the authority to assign

impairment ratings, I find after reviewing the Fourth Edition of the AMA Guides as well as

the evidence presented that there is an insufficient basis for assigning an impairment

rating in this case.  This finding is based in part upon the fact that none of claimant’s

treating physicians have assigned impairment ratings as well as a lack of medical evidence

which would support impairment ratings based upon the Fourth Edition of the AMA Guides.

In short, claimant has the burden of proving by a preponderance of the evidence

that she is entitled to permanent partial disability benefits for her compensable left

shoulder and left wrist injuries.  Here, the impairment ratings relied upon by the claimant

were assigned prior to her having reached maximum medical improvement and in the case

of claimant’s left shoulder was assigned even before she underwent surgery.  None of

claimant’s treating physicians have assigned claimant a permanent physical impairment

rating following the end of her healing period and I find insufficient evidence in the

documentary evidence which would support the assignment of an impairment rating based

upon the Fourth Edition of the AMA Guides.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled

to additional medical treatment for her compensable left shoulder, left wrist, or right ring

finger injury.  Claimant has also failed to prove by a preponderance of the evidence that

she is entitled to permanent partial disability benefits for her compensable left shoulder or

left wrist injuries.  Therefore, her claim for compensation benefits is hereby denied and

dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $278.35.
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IT IS SO ORDERED.

                                                                 
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


