
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G010993

GUY CZAJKA CLAIMANT

BUTTERBALL TURKEY, LLC, Employer RESPONDENT

ACE AMERICAN INSURANCE                                 RESPONDENT
Insurance Carrier/TPA

OPINION FILED AUGUST 10, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant appeared pro se.

Respondents represented by MICHAEL E. RYBURN, Attorney, Little
Rock, Arkansas.

STATEMENT OF THE CASE

On May 21, 2012, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on February 27, 2012, and a pre hearing

order filed February 28, 2012. A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1, and with modification

and without an objection has been made part of the record. Prior to

hearing on May 21, 2012, the parties agreed to the following

stipulations:

1. On all relevant dates,  the relationship of employee-

employer-TPA existed between the parties.

2. The appropriate weekly compensation benefits $261.00 for

TTD and $196.00 for PPD, based on an average weekly wage

of $392.00
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3. Between December 8-10, 2010, the claimant sustained a

compensable injury to his left shoulder.

By agreement of the parties, and prior to the hearing on May 21,

2012, the following issues will be litigated:

1. The claimant’s entitlement to additional benefits in the

form of permanent partial disability.

2. The claimant’s entitlement to medical reimbursement.

The claimant set forth no formal contentions in his pre

hearing questionnaire.

     The respondents contend that the claimant had a compensable

injury to his shoulder. He has been released with no PPD.

Additional treatment is not reasonable or necessary.

The respondent further contends, in response to a rating submitted

by the claimant on February 27, 2012, that the PPD is not

compensable because of the following:  1) There are ratings for the

cervical spine and the right shoulder. This claim involves only the

left shoulder.  2) The claimant has pre-existing cervical and left

shoulder problems.  3) The left shoulder claim is due to a gradual

injury and the major cause of the condition is degenerative and

pre-existing.  4) Dr. Sidani gave the claimant a “0" PPD rating for

the same condition on 2-24-11.  5) The tendonitis, bursitis and

impingement noted by Dr. Ricciardi are not the result of the injury

at work and are the major cause of the rating.

The stipulations agreed to by the parties at the pre hearing

conference on February 27, 2012 and contained in the pre hearing

order filed February 28, 2012, are hereby accepted as fact.  From
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a review of the record as a whole to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear testimony and observe the

witness and his demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant represented himself at the hearing on May 21,

2012.  He had previously been represented by Evelyn Brooks. He

sustained a compensable injury to his left shoulder between

December 8-10, 2010(Commission Exhibit No. 1).  The claimant worked

for the respondent for approximately four months(Record 5/21/12 p.

36).  He testified that he was in the process of lifting fifteen to

twenty pound turkey carcasses.  He added that he was to take the

carcass off the “saw table and lift them up several inches, run

them through a saw, which sometimes it took quite a bit of

effort”(Record 5/21/12 p. 15-16).  He stated that he would then

slide “it off the pole, lift it up a few inches and deposit it in

a moving belt to my left”(Record 5/21/12 p. 16).  He added “it was

demanding to keep the pace.”  The claimant stated that the Thursday

night early Friday morning following this work, he awoke with pain.

He described the pain as excruciating.  He stated that he had

numbness, and burning in his fingertips(Record 5/21/12 p. 16).  He

stated that he reported his complaint that Friday and the following

Monday “took it upon himself” to see a doctor.  He continued, that

he wanted to get evaluated and get some restrictions, adding that

he knew he was injured but had no idea as to what degree.  He
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stated he felt that it was in his best interest to have an

evaluation done.  The claimant also stated that he went to “some

therapy” and that it seemed to help.  He added there was always

pain “in what I was doing during the work process”(Record 5/21/12

p. 17).  The claimant testified that he was discharged from

employment in February of 2011 for falsifying a medical record and

that he consulted an attorney after his discharge(Record 5/21/12 p.

18).  The claimant testified that he wanted to establish the point

that “he had a compensable injury and under the Arkansas Code, and

under case law the employer is totally responsible for secondary

and recurring or aggravated injuries, regardless if they’re past or

present”(Record 5/21/12 p. 19).  The claimant was asked by the

Commission, if he had any testimony related to the issue of

permanent partial disability or anything related to the medical

reimbursement that he was claiming.  He stated that he would stand

on the assessment by  Dr. Ricciardi submitted as claimant’s exhibit

number one(Record 5/21/12 p. 21).

On cross examination, the claimant testified that he had a

prior left shoulder problem, adding that he had an MRI in 2003.

The medical notations from the 2003 MRI of the left shoulder  note,

among other things that the claimant has severe degenerative

osteoarthrosis involving the acromioclavicular joint(Claimant’s

Exhibit No. 1 p. 4).  He confirmed that he was working at Tyson’s

in 2003 when the MRI was performed. Additionally, the claimant

confirmed that 2003 was when he had an injury to his left shoulder.



5

He added that he had a subsequent accident with a pallet jack, in

which he sustained a partial left shoulder injury.  He added that

he had two prior car accidents with whiplash injuries in the ‘80s

and ‘90s(Record 5/21/12 p. 23-24).  The claimant testified that he

was placed on restrictions due to the 2003 left shoulder injury.

He added that in 2005 he was hit with the pallet jack mover, but

according to the claimant, he did not have any significant injuries

to his left shoulder(Record 5/21/12 p. 26).  The claimant confirmed

that as a result of a 2005 visit to Dr. Ricciardi the claimant was

to do no permanent lifting above shoulder level.  The notes of that

visit list that the claimant had degenerative disk disease, a

degenerative left shoulder rotator cuff tear, and a impingement at

the left shoulder(Respondent’s Exhibit No. 1 p. 8).  He confirmed

that his injury at Tyson was due to repetitive use of his left

shoulder.  The claimant testified that he had forgotten about the

permanent restrictions placed on him when he went to work for the

respondent.  He stated that it was his understanding that the

permanent restrictions were for Tyson and not for the respondent.

The claimant had no medical reports to confirm this

contention(Record 5/21/12 p.28-29).  The claimant also stated that

between the time he worked for the Tyson and the respondent, he has

worked doing handyman work, mowing, weedeating and trimming trees.

He added that he was able to do this with his shoulder

restrictions.  The claimant stated that once he felt pain related

to his shoulder[ in December of 2012], he went to Dr. Sidani, the
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company doctor.  Dr. Sidani treated him twice and released him back

to full duty with no permanent impairment on February 24,

2011(Record 5/21/12 p. 30-31; see also Respondent’s Exhibit No. 1

p. 3).  The claimant that Dr. Sidani’s assessment “was his opinion

and was an assessment he made strictly by a routine, basic, you

know, hand movement, arm movement...(Record 5/21/12 p. 31).  The

claimant agreed that Dr. Ricciardi gave him impairment ratings in

2011.  Dr. Ricciardi rated his neck, right shoulder, and left

shoulder.  The claimant confirmed that only the left shoulder was

injured while working for the respondent.  The claimant testified

that he answered employment form for the respondent, stating that

he could use his shoulder in a repetitive manner.  He added that he

did not think he had permanent restrictions that they were only for

Tyson.(Record 5/21/12 p.30-31).  The claimant confirmed that he was

fired for falsifying his employment application and stated that he

had refused to state his withholding on his W-4, adding that he

“chooses not to participate”(Record 5/21/12 p. 35).

The respondent’s submitted Dr. Sidani’s notes from February

24, 2011.  Dr. Sidani notes that the claimant was there for a

follow up for left shoulder pain [from the December 2010 injury].

He added that the claimant stated that he was much better and noted

that he was “basically asymptomatic.”  He added the claimant had no

complaints at the time of the visit.  Dr. Sidani notes that the

left rotator cuff tendonitis was resolved and the claimant had no

restrictions on range of motion or strength.  The doctor
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recommended return to full duty, adding that the claimant had no

impairments and assessed a 0%  permanent impairment rating.  He

noted that he felt the claimant had reached maximum medical

improvement(Respondent’s Exhibit No. 1 p. 3).  In August of 2011,

the claimant received a second MRI.  That MRI noted a mild

tendinopathy of the insertion and critical sone of the

supraspinatus tedon, minimal subacromial/subdeltoid bursitis,

degenerative changes of the acromioclaviclar joint, and mild

tendinopathy of the long head of the biceps tendon(Claimant’s

Exhibit No. 1 p. 6).  The claimant stated that he had gotten his

own assessment in October 2011 from Dr. Ricciardi.  He added that

his lawyer was not doing her job and he fired her and got his own

assessment(Record 5/21/12 p.38; see also Claimant’s Exhibit No. 1

p. 1).  In the assessment from October 27, 2011, Dr. Ricciardi

assessed several ratings.  They included ratings for the cervical

spine, right shoulder/upper extremity, and a left shoulder rating.

The doctor combined all the ratings for a 21% impairment to the

body as a whole(Claimant’s Exhibit No. 1 p. 2).  The claimant added

that Dr. Ricciardi did a “full-blown study on him” and he as on

disability and that was a part of his record(Record 5/21/12 p. 39).

He added that he had never had surgery on his neck, right shoulder

or had surgery of any kind(Record 5/21/12 p.39).  The claimant

testified that at the time of the hearing, he was “on part-time

self employment.”  He stated that he had been working doing
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painting, house restoration, “very nonphysical, non heavy work,

painting.”  He stated the he used his shoulder while painting and

had discomfort at the end of the day.  He added that when he

carried an extension ladder weighing about 30 pounds, he feels

fatigue and he would “put it down and kind of just lubricate the

shoulder a little bit and pick it up and start again”(Record

5/21/12 p.40-41).

DISCUSSION

The claimant, in this case, suffered a compensable injury

between December 8-10, 2010. Arkansas Code Annotated §11-9-

102(4)(F)(i) states:

“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Once it is settled that the claimant has a compensable injury,

the question of medical services must be determined by looking at

the facts in question and determining if the medical services are

reasonably necessary for the treatment of the claimant’s injury.

A.C.A. §11-9-508(a) requires that: 

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”
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What constitutes reasonable and necessary treatment under

A.C.A. §11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark App. 358, 676 S.W.2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

 In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W. 2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits for treatment from 1993 to

1995, Id at 464. The Court affirmed the Commission’s finding that

the claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466. In

the Georgia-Pacific case, the  records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,

and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466.  The claimant, in that case,

also testified at length about the ongoing problems with her elbow,

and stated that she continued to take medication and used a TENS

unit for pain. Id. at p. 466. In the instant case, we have no

testimony as to the medical reimbursement that the Claimant is
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requesting or treatment he is seeking.  Nowhere in his testimony did

the claimant set out the medical service for which he wants to

reimbursed. There is nothing in the record upon which the Commission

could base a determination that the medical reimbursement is

reasonable and necessary for the treatment of the claimant’s

compensable injury.  In G E Rail Car Repair Servs. Workers’ Comp.

v. Hardin, 62 Ark. App. 120, 969 S.W.2d 667 (1998) the Arkansas

Court of Appeals held a physician’s note constituted essential

evidence that continued treatment of an employee for a work-related

injury was reasonable and necessary.  Here, we have several

physicians’ notes.  Most notably we have Dr. Sidani’s records from

February 24, 2011.  Dr. Sidani makes no recommendation for

treatment, in fact, he assesses a 0% impairment rating and released

the claimant to full duty, at MMI.  Even the claimant’s submitted

medical documents do not support a contention that there are medical

treatments that are reasonable and necessary for the treatment of

the claimant’s compensable injury.  Additionally, they do not

support a contention that there are any outstanding services that

have been provided that are reasonable and necessary that should be

reimbursed.

  The claimant in this case has failed to provide sufficient

evidence in the form of testimony, physicians’ notes, or

recommendations to prove that his request for medical reimbursement

is for medical services either recommended or performed that were
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reasonably and necessarily related to the treatment of his

compensable injury sustained between December 8-10, 2010. 

The Commission has next been asked to determine the claimant’s

entitlement to additional benefits in the form of permanent partial

disability.  Arkansas Code Annotated §11-9-522(a)provides that,

“A permanent partial disability not scheduled
in 11-9-521 shall be apportioned to the body as
a whole, which shall have a value of four
hundred fifty weeks, and there shall be paid
compensation to the injured employee for the
proportionate loss of use of the body as a
whole resulting from the injury.” 

Here, the claimant was assessed an impairment rating in October

of 2011.  That rating was requested by the claimant due to his

complaints about his attorney.  It also appears from the record that

this assessment might have been related to other disability

applications.  Additionally, this assessment was done after the

assessment by Dr. Sidani in February of 2011 and almost a year after

the December 2010 onset of the claimant’s pain.  Clearly, more

weight must be given to Dr. Sidani’s assessment.  He assessed the

claimant a 0% impairment rating and returned him to full duty in

February 2011.  Additionally, he noted that the left rotator cuff

tendonitis had resolved.  The claimant no longer had complaints and

was asymptomatic.  Here, Dr. Sidani’s assessment confirms that there

is not proportionate loss of use as required under the statue.

Additionally, it is clear that the injury from December 2010 is not

the major cause of the claimant’s complaints related his left

shoulder.  It is clear the major cause is a degenerative and pre-
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existing condition.  The claimant, based upon the record submitted,

had a pre existing degenerative rotator cuff condition, as well as

neck and shoulder issues.  There are multiple medical records

presented that confirm the claimant’s shoulder injury as far back

as 2003.  The claimant had a pre-existing shoulder and neck

condition.  The ratings assessed in 2011 include ratings for the

cervical spine and the right shoulder as well as issues with

tendonitis, bursitis and impingement that are not the result of the

work related injury from 2010.  They are, however, the major cause

of the 2011 rating.  The 2003 condition may have been aggravated in

December of 2010, but if so, it was merely temporary. Clearly from

the records submitted, it had resolved itself in February of 2011.

That aggravation did not result in a permanent impairment rating.

Therefore, I find that the claimant is not entitled to

permanent partial disability based on the medical evidence presented

and the 0% impairment rating assessed by Dr. Sidani.

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The claimant has failed to prove through

sufficient evidence, including the claimant’s

testimony and documentary evidence that he is

entitled to any medical reimbursement.  There

was no evidence presented that any reasonable

and necessary medical services were recommended

or that there were any medical services to be

reimbursed.
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2. Based on the 0% impairment rating and the fact

that the accident while working for the

respondent is not the major cause of the

claimant’s left shoulder problems, the claimant

is not entitled to permanent partial

disability.

ORDER

Pursuant to the above statement of the case, I have no

alternative but to dismiss this claim without prejudice.

IT IS SO ORDERED.   

                             
                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE


