
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G011141 (Injury date: 12/15/10)
  G104908 (Injury date: 6/4/11)

RYAN CROWLEY CLAIMANT

WAL-MART ASSOCIATES, Employer RESPONDENT
                                                       
CLAIMS MANAGEMENT, INC., TPA RESPONDENT

                     OPINION FILED JULY 9, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by LAURA MCKINNON, Attorney, Fayetteville,
Arkansas.

Respondents represented by DALE W. BROWN, Attorney, Fayetteville,
Arkansas. 

STATEMENT OF THE CASE

On April 10, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on August 23, 2011,

and a pre hearing order filed on August 24, 2011.  A copy of the

pre hearing order has been marked as Commission’s Exhibit No. 1

with modifications and without an objection has been made part of

the record. Prior to hearing on April 10, 2012, the parties agreed

to the following stipulations:

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.

2.  On December 15, 2010,  the relationship of

employee-employer-carrier-TPA existed between

the parties.

3.  The date of injury is December 15, 2010.
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4. Compensation rates are $413.00 for

temporary total disability and $310.00 for

permanent partial disability.

5.  The healing period ended on March 2011.

6.  No dispute over medical expenses through

March 2011.

7.  No dispute over TTD through June 2004.

8.  The respondents have controverted both

claims, G011141 and G104908.

By agreement of the parties, the issues to be litigated and

resolved at the forthcoming hearing were limited to the following:

1. Whether the claimant sustained a

compensable injury on December 15, 2010 and

June 4, 2011 specifically in the form of

either a recurrence of the December 15, 2010

injury or alternatively, an aggravation and

compensable new injury.

2. The claimant’s entitlement to medical

services and temporary total disability

benefits.

3.  Attorneys’ fees.

The claimant contends alternatively, that there was an

aggravation and compensable new injury that occurred on June 4,

2011, and that the claimant is entitled to benefits as a result.

The claimant also contends he sustained a compensable back injury

arising out of and in the course of employment with the respondent
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on or about December 15, 2010. Claimant separately contends he

sustained either a recurrence of the compensable injury or an

aggravation and compensable new injury of the lumbar spine on June

4, 2011. As a result of one or both claims, the claimant contends

entitlement to workers’ compensation benefits as set forth in the

issues response in the pre hearing memorandum and specifically

reasonable, necessary, and related medical expenses, temporary total

disability benefits; A.C.A. §11-9-505 benefits, permanent

partial/total disability benefits (reserved) and controverted

attorney fees. All benefits continued in  Arkansas’ Workers

Compensation Act that are not contained in Section 2 Issues of this

pleading are expressly reserved for additional litigation and a

second hearing.  The claimant objects to the raising of the

statutory set off issues on the day of the hearing.  Claimant also

contends that he re-entered a healing period on June 14, 2011, based

on the second injury.

The respondents contend that the claimant is not entitled to

any additional TTD or medical benefits beyond what has been

previously authorized and paid. Further, the respondents deny that

the claimant’s attorney is entitled to a fee.  Respondents contend

that they are entitled to a statutory set off for unemployment

amounts received by the claimant.  The amended contentions from

November 7, 2011-questionnaire is incorporated by reference  

The stipulations agreed to by the parties at the pre hearing

conference on August 23, 2011 and contained in the pre hearing order

filed August 24, 2011, are hereby accepted as fact. From a review
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of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear the testimony and observe the witness and his

demeanor, the following decision is rendered. 

FACTUAL BACKGROUND

The claimant is a 21-year-old male.  He had been working for

the respondent as an order filler when he was hurt. He had worked

for the respondent for a few months at the time of his injury.  The

claimant testified that he had some chiropractic care in 2007 for

back issues, but that his back got better.  He testified that

between 2008 and 2010, when he went to work for the respondent.  He

did mainly construction jobs.  He added that he did some work for

Tyson.  The claimant stated that he was not having any sort of back

problem when he started working for the respondent(Record 4/10/12

at p. 12-14). Medical records were submitted related to 2007 and

2008 back issues. 

As an order filler for the respondent, the claimant drove a

pallet jack, putting cases of food and household products onto a

pallet.  The claimant testified that the work was very demanding,

but that he was in good physical shape.  The work was basically

warehouse work(Record 4/10/12 at p. 15).  The claimant testified

that he was hurt, in December [December 15, 2010], when he bent over

to pick up a case of corn or green beans and it felt like someone

had stabbed him in the back(Record 4/10/12 at p. 18).  The claimant

testified that the case he was picking up weighed roughly twenty to

twenty-five pounds.  The claimant stated that he had previously
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stated that the case weighed five pounds, but he was wrong about the

weight(Record 4/10/12 at p. 19-20).  The claimant testified that

after the incident he told his manager and was told to go home for

the rest of the day and to return on his next scheduled work

day(Record 4/10/12 at p. 20).  The claimant returned to work the

next day, but was unable to do his job and was sent home.  The

claimant then filled out the appropriate forms and was sent to a

doctor(Record 4/10/12 at p. 20).  The claimant testified that the

doctor did not do anything for him, and he was sent back to work.

He added that he was having a “really strong, stabbing, pinching

pain in my back.”  He added that he then went back to the same

doctor.  He added that he saw Dr. Williams in December and January

of 2010.  The chiropractic note dated December 15, 2010 confirms

that the claimant had pain after bending and lifting.  They also

confirm that the claimant was prescribed medication(Claimant Exhibit

No. 1 at p.14).  The claimant was then seen by Dr. Williams on

December 20, 2010.  The notes of that visit reflect that the

claimant had lower back pain that radiated down his left hip and

knee. He was given Darvocet and diagnosed with left lumbar

radiculopathy.  X-rays taken at that visit show that the claimant

had disc space narrowing at L5-S1(Claimant Exhibit No. 1 at p. 17).

The claimant was returned to work on that day, with bending and

lifting restrictions(Claimant Exhibit No. 1 at p.15).  The claimant

testified that he saw Dr. Williams several times and was given

various duty recommendations and restrictions.  He added that during

this time he was experiencing lower back pain along with numbness
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in his right leg(Record 4/10/12 at p. 22).  On December 27, 2010,

Dr. Williams notes, at the request of the case manager, that he did

indeed observe or feel a spasm in the evaluation of the claimant.

The claimant was again seen by Dr. Williams on January 3, 2011 and

it was noted that he continued to have pain, radiating down his

right leg.  The claimant was again assessed with right lumbar

radiculopathy and prescribed physical therapy and Vicodin(Claimant

Exhibit No. 1 at p.19).  He was given the restriction of no bending

or lifting until the end of his prescribed physical therapy(Claimant

Exhibit No. 1 at p. 21).  The claimant continued with physical

therapy throughout January 2011(Claimant Exhibit No. 1 at p. 23-40).

The claimant again saw Dr. Williams on January 18, 2011 at which

time an MRI was ordered.  On January 21, 2011, the claimant had an

MRI.  The notes of the testing show that the claimant had minimal

central disc bulge at L5-S1 and was otherwise normal(Claimant

Exhibit No. 1 at p. 38, see also p. 14).  On February 4, 2011, the

claimant went for a follow up with Dr. Williams after the MRI.  The

doctor notes that he is still having lower back pain with radiation.

 The doctor notes the disc bulge and recommends pain

management(Claimant Exhibit No. 1 at p. 41).  The medical records

reflect that the claimant saw Dr. Williams again on February 14,

2011.  On this visit, the doctor notes continued pain and restricts

the claimant to no bending or lifting for two weeks.  Dr. Williams

notes of February 21, 2011 state that the claimant was having

problems with his medications and was off work from February 19-21,

2011(Claimant Exhibit No. 1 at p. 4-47).  The claimant then saw Dr.
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Goodman, during an emergency room visit, on February 26, 2011.  The

notes of that visit reflect that the claimant’s pain was not better.

They also reflect that the claimant had moderate spasms and

pain(Claimant Exhibit No. 1 p. 48-49).  Dr. Goodman also notes that

the claimant has acute exacerbation of chronic back pain(Claimant

Exhibit No. 1 at p. 50).  On February 28, 2011 Dr. Williams’ notes

reflect the ER visit as well as bulging to L4-L5. He placed the

claimant on no bending or lifting restrictions(Claimant Exhibit No.

1 at p. 51).

The claimant testified that he continued to have pain.  He

stated that the pain never went away, adding that he “managed to

deal with it as long as I could.”  The claimant was released to

return to work on March 18, 2011 (Respondent’s Addendum A). He added

that he went to work one day and was doing normal duties and his

back got worse.  The claimant testified that “it started feeling

exactly how it did when I first injured it.”  The claimant testified

that this occurred on June 4, 2011.  He testified that he had again

bent over to pick up a case and felt the sharp pain in his lower

back.  He added that he told his supervisor and was taken back to

the doctor.  He stated that he again filled out paperwork(Record

4/10/12 at p. 23-24).  The medical records from June 14, 2011

confirm that the claimant saw Dr. McAuley.  The doctor noted that

the claimant stated he had lower back pain since December and the

pain was worse.  The doctor also noted that the claimant had

experienced more pain “last Sunday” and could not “remember doing

anything specific to increase the problem.”  The records reveal that
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an MRI was discussed but that the claimant could not afford one and

workers’ compensation would not pay.  The doctor noted pain in the

L5-S1 area and ordered no bending, lifting, twisting or

standing(Claimant Exhibit No. 1 at p. 57).  The claimant’s request

for medical care states that he “noticed pain in back” while order

filling.  The doctor noted that he could return to work on June 14,

2011 with restrictions(Claimant Exhibit No. 1 at p.58).  The medical

records submitted also confirm that the claimant was to remain on

light duty from June 14, 2011 until after an MRI(Record 4/10/12 at

p. 59). On June 29, 2011, the claimant again saw Dr. McAuley.  On

that date, the doctor noted that the claimant needed an MRI, but

could not afford it.  He added that the claimant had FMLA papers and

was told to take medical leave.  The doctor stated he would fill out

the papers.  The doctor also confirmed that the claimant had pain

at L5-S1 and that he had numbness and tingling in both legs.  He

added that upon completion of an MRI, the claimant could return to

work on light duty with no bending, lifting, pulling, or

straining(Claimant Exhibit No. 1 at p. 60).  According to the

amended pre hearing questionnaire submitted by the respondent, the

claimant did not return to work after the June 2011 incident.  The

respondent requested that the amended contentions be made part of

the record and they have been added as Respondent’s Addendum A.  The

claimant testified that he did not get any more medical treatment

after the second incident, and he did not have money or insurance

for treatment(Record 4/10/12 at p. 24).  The claimant testified that

he did see Dr. Pearson, a chiropractor, for several visits.  He
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added that Dr. Pearson helped him get back on his feet.  The

claimant testified that he tried to get the second recommended MRI,

but was not successful.  He added that he drew unemployment benefits

beginning in July of 2011, but he no longer was getting unemployment

and did not know when it ran out.  He added that he had worked odd

jobs but did not do anything to re injure his back(Record 4/10/12

at p. 26-29).  He added that his back still hurt.  At the time of

the hearing, he was treating with heating pads and ice packs because

medication did not work(Record 4/10/12 at p. 29-30).

  DISCUSSION

The first issue to be addressed is whether the claimant

sustained a compensable injury on December 15, 2010 that was then

aggravated, resulting in a new and compensable injury on June 4,

2011. A.C.A. §11-9-102(4)(A)(i) defines a compensable injury as:

“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident and
is identified by time and place of occurrence.”

The claimant must prove by a preponderance of the evidence that

he sustained a compensable injury as defined  under A.C.A. §11-9-

102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A preponderance

of the evidence means the evidence having greater weight or

convincing force, Smith v. Magnet Cove Barium Corporation, 212 Ark.

491, 206 S.W. 2d 442 (1947). Furthermore to be compensable under the

same burden, the claimant must prove that the evidence of physical

injury or damage is supported by medical evidence. A.C.A. §11-9-
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102(4)(D) requires that a compensable injury must be established by

medical evidence.  The statute also requires that the medical

evidence submitted be in the form of objective findings. Objective

findings are defined in A.C.A. §11-9-102(16)(A)(i) as those findings

which cannot be come under the voluntary control of the patient. The

statute requires medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty, A.C.A. §11-

9-102(16)(B). The claimant must also show that the injury is

causally connected to his or her disability and need for treatment.

In the instant case, the claimant suffered an injury on

December 15, 2010 he received some treatment, worked light duty and

was released to return to work in March of 2011.  He then worked for

the respondent from March 2011 until June 2011.  He testified that

he was still in pain, but that he managed to “deal with it” until

June of 2011.  All the medical records submitted related to the

December 2010 incident support the contention that the claimant had

pain, and a disc bulge at L5-S1. There are clearly, objective

medical findings to support the contention the claimant suffered

suffered a compensable injury on December 15, 2011 and was released

to return to normal duties in March of 2011.  Subsequently,  he

experienced more back pain while lifting cases in June of 2011.

That exact date was June 4, 2011.  The issue is whether the claimant

suffered an aggravation of his previous injury that resulted in a

new and compensable injury on June 4, 2011.  The Arkansas Court of

Appeals, in King v. Peopleworks, 97 Ark. App. 105, 244 S.W.3d 729,

found that a claimant suffered a new injury and a compensable
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aggravation resulting from an independent incident.  The court found

that the independent incident caused physical harm to the claimant’s

body, arose out of and in the course of the claimant’s employment,

and required medical services. The independent incident was

identifiable by time and place of occurrence and was established by

objective medical findings, Id. at p. 735.  Here, as in King, the

claimant suffered an aggravation of the injury from December 2010.

The incident in June of 2011 caused harm to the claimant’s body,

arose out of and in the course of his employment, and required

medical treatment. Clearly, the records submitted from the June 2011

incident support that the claimant was experiencing pain and the

evidence is supported by objective medical findings.  The claimant

in this case suffered a compensable injury in December of 2010 and

then after release, suffered an aggravation of that injury in June

of 2011 by an independent incident. That independent incident

resulted in an aggravation and a new compensable injury. That injury

is identifiable by time and place of occurrence.

The claimant has proven that he sustained a compensable work-

related injury on December 15, 2010.  He has proven that while he

still experienced pain, he was released to return to work in March

of 2011.  He has also proven that he continued to work for the

claimant until June of 2011 when he experienced another incident.

That incident resulted in back pain similar to what he experienced

in 2010. All the medical records submitted confirm that the claimant

had a disc bulge at L5-S1.  The claimant has proven that the

incident on June 4, 2011 aggravated his 2010 compensable injury.
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The result, as in King, is a new and compensable injury. Therefore,

the claimant is entitled to appropriate medical service and

expenses.  

The Commission has also been asked to address the issue of

temporary total disability. The claimant contends that he is

entitled to temporary total disability from June 14, 2011 until such

time as he receives an MRI.  He also contends that he re-entered a

healing period on June 14, 2011 when he was placed on light duty

with restrictions.  Temporary total disability is that period within

the healing period in which the employee suffers a total

incapacitation to earn wages, Ark. State Highway Dept. V. Breshears,

272 Ark. 244, 613 S.W.2d 392(1981).  Here, the claimant’s argument

that he re-entered a healing period on June 14, 2011 is credible.

However, at that point, he did not suffer a total incapacitation to

earn wages.  He was merely placed on light duty.  According to the

respondent, the claimant did not return to work in June of 2011, but

it does not appear that he was taken off work and taking FMLA leave

until June 29, 2011.  The reason that he did not return to work on

June 14, 2011 does not appear in the record but the fact that he

could have returned to light duty means that he did not suffer a

total incapacitation. The claimant did, however, take leave on June

29, 2011 and at that point suffered a total incapacitation to earn

wages.  The doctor’s note reflects that he took FMLA and would be

returned to light duty upon the results of an MRI.  The claimant was

unable to obtain the recommended MRI.  Therefore, I find that the
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claimant is entitled to temporary total disability from June 29,

2011 until such time as he receives an MRI.

The respondents contend that they are entitled to a statutory

set-off for unemployment benefits that the claimant received. I find

that A.C A.§11-9-506 applies to the claimant’s benefits in this

matter.  A.C.A. §11-9-506(a) states that:

“Any other provisions of this chapter to the
contrary notwithstanding no compensation in any
amount for temporary total, temporary partial,
or permanent total disability shall be paid to
an injured employee with respect to any week to
which the employee received unemployment
insurance benefits by the Arkansas Employment
Securities law. §11-10-101 et seq. or the
unemployment insurance law of any other state.
Section (b) follows provided however if a
claimant through temporary total disability is
controverted and later determined to be
compensable temporary total disability shall be
payable to an injured employee with respect to
any week for which the injured employee
received unemployment benefits but only to the
extent that the temporary total disability
otherwise payable exceeds the unemployment
benefits.”

 
Therefore, in applying §11-9-506(a) to the claimant’s

situation, I find that while the claimant is entitled to temporary

total disability from June 29, 2011 until such time as he receives

an MRI. The claimant is only entitled to the amount and to the

extent that the temporary total disability otherwise payable exceeds

the unemployment benefits.  The claimant testified that he began

receiving unemployment benefits in July of 2011, that they had

ceased, but he could not state when they ended.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven through sufficient

evidence and by a preponderance of the evidence

he sustained a compensable injury on December

15, 2010.  Additionally, he has proven that he

suffered an aggravation of that compensable

injury on June 4, 2011.  That aggravation

resulted in a new and compensable injury. Both

the injury on December 15, 2010 and June 4,

2011 are supported medical evidence in the form

of objective medical findings. Clearly, both

injuries caused the claimant’s need for

treatment.

2.  Having found that the claimant suffered a

compensable injury he is entitled to the

appropriate medical service and expenses.

Additionally, the claimant is entitled to TTD

from June 29, 2011 until such time as he

receives the MRI recommended in June of 2011.

The respondents are entitled to the appropriate

statutory set-off under A.C.A.§11-9-506(a). 

3. The claimant is also entitled to the

appropriate attorneys’ fees based on the

foregoing findings.
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ORDER

The respondents shall pay for any medical expenses related to

the compensable injury of December 15, 2010 and the June 4, 2011

aggravation.

The respondents shall pay TTD benefits from June 29, 2011 until

the claimant receives the MRI recommended in June of 2011.

The respondents are entitled to an appropriate statutory set-

off under A.C.A. §11-9-506(a).

The respondents shall pay to the claimant's attorney the

maximum statutory attorneys' fee on the benefits awarded herein.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


