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Claimant represented by LAURA J. MCKINNON, Attorney, Fayetteville,
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STATEMENT OF THE CASE

On May 29, 2012, the above captioned claim came before the

Commission in Fort Smith, Arkansas for hearing. A pre hearing

conference was conducted on February 7, 2012, and a pre hearing

order filed that same day.  A copy of the pre hearing order has

been marked as Commission’s Exhibit No. 1 with modifications and

without an objection made part of the record. Prior to hearing on

May 29, 2012, the parties agreed to the following stipulations:

submitted to the Commission for its consideration:

1. On or about May 1, 2011,  the relationship of employee-

employer-carrier existed between the parties.

2. The appropriate weekly compensation rates are $455 for

TTD and $341 for PPD.

3. The claim is controverted in its entirety.
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Prior to hearing on May 29, 2012, the parties agreed to

litigate the following issue:

1.   Whether the claimant sustained a compensable injury on

about May 1, 2011, to his shoulder.

2.  The claimant’s entitlement to TTD from 5/24/11 through

1/19/12.

3. The claimant’s entitlement to medical treatment.

4. Attorney’s fees.

The claimant contends that he sustained a compensable injury

arising out of and in the course of employment with the respondent

on or about 5/1/2011.  Claimant contends entitlement to workers’

compensation benefits set forth in the issue response in the pre

hearing memorandum and specifically, reasonable, necessary, and

related medical expenses; temporary total disability benefits;

A.C.A §11-9-505 benefits (specifically reserved); unpaid future

medical benefits that later became controverted (reserved);

permanent partial/total disability benefits (reserved) and/or

rehabilitation benefits (reserved); and controverted attorney’s

fees. All other benefits are reserved under the Act.  The

respondents contend that claimant did not sustain a compensable

injury on 5/01/11 or at any other time while working for respondent

employer. Respondents contend that there was no notice of an

alleged injury until 10/17/11.

The stipulations agreed to by the parties, as modified at the

hearing  on May 29, 2012, and in the pre hearing order are hereby

accepted as fact.
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From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe his demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 51-year-old male who was working for the

respondent at the time of an accident that resulted in an injury.

He stated that he had worked for the respondent since March of

2011(Record 5/29/12 p.16).  The claimant testified that on or about

May 1, 2011 he was dropping off and picking up boat dock frames.

He added that once he got the trailer loaded he was strapping

everything down to make sure that the load was secured.  He stated

that he stepped off the end of the frame and the “end behind me

shifted and came up...I lost my balance and fell backwards and

caught myself with my arms” (Record 5/29/12 p. 14-15).  He added

that he felt something pull, but did not hit his head or break a

leg, so he finished doing what he was doing(Record 5/29/12 p.15).

The claimant stated that he felt the joints in his shoulders pull,

he added that the right one [shoulder] was worse than the left.  He

stated that he didn’t say anything and kept working for the next

two or three weeks.  It finally got to the point where the claimant

could not use his arm, he then went to see Dr. Youmans.  The

claimant stated that Dr. Youmans took x-rays and did blood work.

Two days later, the claimant got his first injection.  The claimant

added that the injections helped his condition.  He added that it

was not a long term fix(Record 5/29/12 p.14-15).  Dr. Youmans’
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notes for the May 24, 2011-visit reflect that the claimant

complained of bilateral shoulder pain. The doctor notes onset two

months prior and adds that there was no injury(Claimant’s Exhibit

No. 1 p. 3-5).  On May 27, 2011, the claimant saw Dr. Youmans’ for

a follow-up the doctor noted that the pain began two months prior.

The claimant received a follow-up steroid injection.  The doctor

added that there was no improvement in the pain(Claimant’s Exhibit

No. 1 p. 6-7).   The claimant added that on the day of the hearing,

his right shoulder was bothering him the most.  The claimant stated

that prior to the injury in May of 2011 he was able to function

normally(Record 5/29/12 p. 16). The claimant added that during the

two months that he worked for the respondent he strapped loads,

chained loads, hooked and unhooked trailers.  Hooking and unhooking

the trailers required the cranking of a landing gear which became

a problem due to his right shoulder injury.  He added that he used

his left hand and “that was the only way he could do it”(Record

5/29/12 p. 17).  He was able to crank the landing gear with his

right hand prior to May 1, 2011.  The claimant stated that he had

been treated by Dr. Youmans in 2010.  He saw Dr. Youmans in June of

2010.  The claimant was working at Pro-Link when the doctor treated

his left shoulder.  He added that he had not had any trouble after

that treatment and that he could not remember what had made his

left shoulder flare up(Record 5/29/12 p.12-13).  The claimant added

that he had not had any recurrence of the symptoms related to his

left shoulder.  The claimant added that prior to his injury he was

able to pull himself into the cab of his truck.  He added that
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after his injury he had more difficulty getting in and out of his

truck(Record 5/29/12 p.18-19).  The claimant stated that initially

he did not know how badly he was hurt.  He did not want to say

anything about his injury because he was trying to get a full time

job and did not want to loose the opportunity(Record 5/29/12 p.

19).  The claimant stated that he thought the injury would go away,

just like his shoulder problems in 2010(Record 5/29/12 p. 20).

However,  between May 1, 2011 and May 24, 2011 when he saw Dr.

Youmans, the claimant’s shoulder gradually got worse.  He noticed

it when he “threw the strap”(Record 5/29/12 p.21).  The claimant

stated that he took so long to file a comp claim because he was not

familiar with the law and he did not know that he could still file

after some time had passed(Record 5/29/12 p. 25). The claimant saw

Dr. Stone in July of 2011, the report of that day suggests that the

shoulder pain had been going on for over a year and that the

claimant had a cortisone shot one and a half months

prior(Claimant’s Exhibit No. 1 p. 8).  Dr. Stone referred the

claimant to Dr. Allard(Claimant’s Exhibit No. 1 p. 9). There is no

mention of an injury at work.

The claimant testified that he saw Dr. Allard.  Dr. Allard

examined the claimant’s shoulder.  The claimant stated that the

right shoulder was bothering him the worst at this point.  He added

that Dr. Allard gave him a cortisone shot and sent him to physical

therapy(Record 5/29/12 p.26-27).  Dr. Allard’s notes of August

2011, note that the claimant had bilateral shoulder pain.  The

doctor noted that the claimant was “on a board, flipped and fell in
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between boards.”  The onset was noted as May 2011(Claimant’s

Exhibit No. 1 p. 16).  The claimant stated that he was paying for

the visits to Dr. Allard.  The claimant again saw Dr. Allard in

October of 2011.  The doctor’s note of this visit reflects more

detail.  The notes state that the claimant presented with a long

history of “right greater than left shoulder pain.”  The doctor

added that he had been hurting for sometime and “then back in May

had an injury.”  The notes reflect that the claimant was up on some

folding boat dock frames and fell backward while trying to strap

them down(Claimant’s Exhibit No. 1 p. 18).  Dr. Allard assessed a

bilateral shoulder impingement and a subacromial injection on the

right side and physical therapy was recommended(Claimant’s Exhibit

No. 1 p. 18-19).  The physical therapy notes have been introduced

and are part of the record(Claimant’s Exhibit No. 1 p. 20-23).  The

claimant then saw Dr. Allard again on November 21, 2011.  Those

notes reflect that the claimant had an injection on his right

shoulder and that he returned with good results.  The doctor

recommended an MRI.  The notes also make reference to the fact that

the claimant stated that he had contacted an attorney and “was

going to try his best to file this under Workers’

Compensation(Claimant’s Exhibit No. 1 p. 25).  In January 2012, Dr.

Allard noted that the claimant remained under his care and that the

claimant was limited to light duty from October 10, 2011 until

January 19, 2012(Claimant’s Exhibit No. 1 p. 30).  He also noted,

in February 2012, that he had not seen the claimant for two and a

half months and for him to make a statement related to TTD or PPD
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he would need to see the claimant(Claimant’s Exhibit No. 1 p. 31).

Dr. Allard then, on February 22, 2012 noted that “based on some

objective findings” the claimant sustained a work related

injury(Claimant’s Exhibit No. 1 p. 34). The claimant added that the

doctor recommended an MRI and that he did not have the money for an

MRI(Record 5/29/12 p.27).  The claimant testified that he could not

have surgery without the MRI and therefore any surgery was on

hold(Record 5/29/12 p.28).  He added that he quit work for the

respondent, filed for unemployment and eventually found a different

job.  He added that the job that he found was a handler moving

sheet rock.  The claimant testified that he tried to do the job,

but he was unable to do the work.  He added that in November of

2011 he got a job at Eagle Creek(Record 5/29/12 p. 29).  The

claimant stated that he believed he went to work for Eagle Creek

after Thanksgiving 2011(Record 5/29/12 p. 29).  He stated that the

job with Eagle Creek was a mental health tech.  He added that he

worked with teenage boys at a live-in facility(Record 5/29/12

p.30).  He added that he was unable to continue with this job

because he was unable to physically restrain the teens(Record

5/29/12 p. 31).  The claimant next worked for Friendship Community

Care in Siloam Springs, where he drove a bus in the morning and

afternoon(Record 5/29/12 p. 31-32).  He added that his shoulder

continued to be sore and he felt that he could use another shot.

He stated that he put off the shot until he could get an MRI(Record

5/29/12 p. 33).  He added that he wanted to get the MRI, and that

he could not get it paid for any other way.  The claimant also
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stated that he did not do any other work that made his shoulder

worse(Record 5/29/12 p.33).

Jaun Castillo testified that he was the staffing coordinator

for the respondent.  Mr. Castillo testified that he never got a

report of injury from the claimant.  He added that he did not get

a report of an injury to the claimant’s shoulders in May of

2011(Record 5/29/12 p. 56-58).  He added that the claimant had quit

working for the respondent because he was having health

issues(Record 5/29/12 p. 58).  Cathy Copeland also testified that

she was the trucking coordinator for Arkansas Galvanizing [the

company to whom labor was supplied].  She stated that the claimant

did not report an injury in May of 2011.  She added additionally

that he had not reported problems with his shoulders(Record 5/29/12

p. 64).

DISCUSSION

A.C.A. §11-9-102(4)(A)(i) defines compensable injury as:

“An accidental injury causing internal or
external physical harm to the body...arising
out of and in the course of employment and
which requires medical services  or results in
disability or death. An injury is accidental
only if it is caused by a specific incident
and is identifiable by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined under A.C.A. §11-

9-102(4)(A)(i). See also §11-9-102(4)(E)(i). A preponderance of the

evidence means the evidence having greater weight or convincing

force. Smith v Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W. 2d

442 (1947). Furthermore, to be compensable under the same burden,
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the claimant must prove that the existence of  physical injury or

damage is supported by medical evidence. A.C.A. §11-9-102(4)(D)

requires that a compensable injury must be established by medical

evidence.

The statute also requires that the medical evidence submitted

be in the form of objective findings. Objective findings are

defined in A.C.A. §11-9-102(16)(A)(i), as those findings which

cannot come under the voluntary control of the patient.  The

statute requires that medical opinions addressing compensability,

must be stated within a reasonable degree of medical certainty,

A.C.A. §11-9-102(16)(B). The Arkansas Court of Appeals has

addressed this issue in previous opinions. The Court in 1998,

affirmed the Commission’s finding that the claimant did not sustain

a compensable injury when there was no evidence connecting

objective medical findings to an alleged specific incident, Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W. 2d 5 (1998).

In the instant case, the claimant testified that he was

injured delivering boat docks when he fell onto his arms, injuring

his shoulders.  He did not report the claim immediately. Two

supervisors testified that they never got reports of an injury to

the claimant on or about May 1, 2011.  The claimant then saw

various doctors.  The first doctor, Dr. Youman noted bilateral

shoulder pain, but noted there was no injury.  Dr. Youman also

noted that the pain had an onset of two months prior.  Dr. Stone’s

notes reflect that the shoulder pain was ongoing for a year and

makes no notation of an injury.  The claimant’s visits to Dr.



G109853-Crisp -10-

Allard do reflect that the claimant “fell between boards” however,

they also reflect a long history of “right greater then left

shoulder pain.”  It was not until January of 2012, that Dr. Allard

noted the claimant was still under his care and he was limited to

light duty from October 10, 2011 until January 19, 2012.  This note

is dated January 19, 2012.  Interestingly enough, even though he

did not have enough information to make a statement previously in

February, on the 22nd, Dr. Allard states “based on some objective

findings” he now believes that the claimant sustained a work

related injury.

     The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury and the compensable injury

must be supported by objective medical findings.  Here, we have the

testimony of the claimant.  Unfortunately, his testimony is not

supported by objective medical findings.  While we do have findings

that he had shoulder pain, there is nothing in the record that

supports a finding that the pain was caused by the incident that

took place on or about May 1, 2011.  The evidence presented points

to the claimant’s ongoing shoulder pain.  I have considered Dr.

Allard’s opinions and the claimant testimony relating why he did

not report his injury sooner.  I note that while Dr. Allard noted

that the claimant fell, he also noted that the claimant had a long

history of shoulder pain, with greater pain in the right then the

left.  Dr. Allard’s last notations that the claimant had a work

related injury are not credible based on the other evidence

presented.  Additionally, there was no evidence presented or
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medical findings to support a finding that the fall on or about May

1, 2011 caused an aggravation of a pre-existing shoulder condition.

Based on the foregoing, there is no causal connection between

the incident on or about May 1, 2011, and the claimant’s right

shoulder issues. The claimant has not proven beyond a reasonable

doubt that he suffered a compensable injury to his right shoulder

on or about May 1, 2012.  Having found that the claimant in this

case did not sustain a compensable injury on or about May 1, 2012

the issues of his entitlement to medical treatment and temporary

total disability are moot.

     FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has not proven by preponderance of the

evidence that he suffered a compensable injury to his

right shoulder on or about May 1, 2011.  There are no

convincing objective medical findings to support a right

shoulder injury on or about May 1, 2011, and there is no

causal connection between the right shoulder injury on or

about that date and his right shoulder pain. 

2. Having failed to meet the burden of proving a compensable

injury, the issues of entitlement to medical services and

TTD are moot.  
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ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


