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Respondent No. 2, represented by Ms. Christy King, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

On October 5, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on July 11, 2011.  An amended prehearing

order entered on August 29, 2011 pursuant to the conference was admitted without

objection as Commission Exhibit 1.  At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth in

the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  The third stipulation were amended at the hearing, and an additional one was added,

resulting in the following five stipulations, which I accept:

1. The opinions of the Commission in this claim are the law of the case and res

judicata.

2. The employee-employer-insurance carrier relationship existed on April 4,

2003, when Claimant sustained a compensable injury to his cervical spine

and left knee.

3. Claimant’s average weekly wage was $554.88.

4. Claimant reached maximum medical improvement and the end of his healing

period on January 23, 2006.

5. Claimant has been assigned a nine percent (9%) anatomical impairment

rating to the body as a whole for his cervical injury.  Respondents No.1 have

accepted and paid toward that rating.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

Respondents No. 1 withdrew the statute of limitations issue, which left the following to be

litigated:

1. Whether Claimant sustained a compensable injury to his head.

2. Whether Claimant is entitled to additional medical treatment by Dr. Phillip

Bufford.
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3. Whether Claimant is permanently and totally disabled.

4. Whether Claimant is entitled to a controverted attorney’s fee.

5. Whether this claim is barred by the doctrine of laches.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that he is permanently and totally disabled as a result of

his compensable injuries he sustained on April 4, 2003, and that he is

entitled to all related benefits.

Respondents No. 1:

1. Respondents No. 1 contend Claimant is not permanently and totally disabled

as a result of his compensable injury, and the compensable injury is not the

major cause of whatever disability he may now have.

2. Claimant’s entitlement to further benefits is barred by the statute of

limitations and/or laches, in that he was offered job placement assistance or

the opportunity to return to work with the respondent employer, but he

refused those offers and then waited a period of years to pursue his wage

loss claim, during which time he aged, declined and/or developed other

medical conditions.

3. Accordingly, Respondents No. 1 plead the absence of major cause pursuant

to Ark. Code Ann. § 11-9-102(4)(F)(ii) or independent intervening cause

pursuant to Ark. Code Ann. § 11-9-102(4)(F)(iii).
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4. Further, because claimant declined an offer to return to work for the

respondent employer or declined rehabilitation or job placement assistance,

his claim for further benefits is precluded under Ark. Code Ann. § 11-9-

505(b)(3) and/or Ark. Code Ann. § 11-9-526.

5. Finally, to the extent Claimant is alleging cognitive and psychological issues,

the requirements of Ark. Code Ann. § 11-9-113 are not met, or in the

alternative claimant is only entitled to 26 weeks of disability benefits.

Respondent No. 2:

1. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with Ark.

Code Ann. § 11-9-502.  Therefore, the Trust Fund has not controverted the

claimant’s entitlement to benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the hearing witnesses and to observe their

demeanor, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.
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3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable closed head injury.

4. Claimant has not proven by a preponderance of the evidence that he is

entitled to additional treatment by Dr. Phillip Bufford.

5. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to eighteen percent (18%) in wage loss disability benefits.

7. Respondents No. 1 have not proven by a preponderance of the evidence

that Claimant’s wage loss disability claim should be barred by the doctrine

of laches.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his daughter, Angela Bata.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Commission Exhibit 2, a letter from counsel

for Respondent No. 2 to the Commission dated September 15, 2011, plus attachments,

consisting of 10 numbered pages; Claimant’s Exhibit 1, a compilation of his medical

records, consisting of two index pages and 43 numbered pages thereafter; Respondents

No. 1 Exhibit 1, another compilation of Claimant’s medical records, consisting of six
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1Joint Exhibits 1 and 2 were separately bound and, per Commission policy, have
been retained in the Commission’s file.

abstract/index pages and 108 numbered pages thereafter; Respondents No. 1 Exhibit 2,

documents pertaining to Claimant’s vocational evaluation, consisting of one index page

and 13 numbered pages thereafter; Joint Exhibit 1,1 the transcript of the deposition of Dr.

Vann Smith taken July 26, 2010, consisting of 71 transcribed pages plus 61 pages of

exhibits; and Joint Exhibit 2, the transcript of the deposition of Dr. A.J. Zolten taken April

22, 2011, consisting of 39 transcribed pages plus 85 pages of exhibits.

Testimony-Hearing

Angela Bata.  Called by Claimant, Bata testified that he is her father.  She stated

that before his work-related accident on April 4, 2003, he was a self-motivated, hard-

working, outgoing individual and had driven a truck for many years–at least 20 of which

was for Respondent Magness Oil Company (hereinafter “Magness”).  He did not

experience any health or physical problems that kept him from working.  After the wreck,

however, he did not want to drive for some time.  Moreover, according to Bata, Claimant

became easily angered and depressed, displayed problems with his memory–to the point

that he could not carry on a conversation–and was nervous around other people.

Her opinion was that her father can no longer hold down a job eight hours a day,

five days a week.  Because of his lack of education, he would need to work as a

driver–and that he can no longer do.  As a result of his memory problems, Bata has to give

him written and verbal reminders, and supervise his use of medications.  Based upon what

he has told her and her own observations, Bata believes that Claimant is in severe pain.
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Even on “good days”–which only happen about twice a month–he only visits with her family

briefly  He rarely leaves his house and appears to be depressed and easily frustrated.

Under questioning from Respondents No. 1, Bata testified that Claimant has

developed other medical problems since April 2003.  These include diabetes, congestive

heart failure, and coronary artery disease.  He has suffered a heart attack and undergone

surgery for his prostate cancer.  Nonetheless, Bata stated that she does not believe that

these things have played a role in his present condition because he has undergone

treatment for his diabetes and heart condition, and because he was fine prior to the

accident.  She testified that before having seizures, he would often cough a lot.  But prior

to the wreck, she did not notice the seizure symptoms.  Bata was unaware that he has

been diagnosed with chronic obstructive pulmonary disease (“COPD”).

Bata stated that Claimant began having seizures–which at times involved him biting

his tongue and urinating on himself.  She admitted that Claimant had been a longtime

smoker, and experienced coughing fits prior to the accident.  But she maintained that these

episodes did not lead to seizures then.

Eldon Cranfill.  Claimant testified that he broke his nose and feet in the wreck, and

suffers pain as a result.  The accident caused trouble with the vertebrae in his neck, and

it would “shut off [his] air” as a result.  He ended up having neck surgery.  The wreck also

result in his having his head ‘busted open”; he sustained a cut on his head that required

stitches.  He had glass embedded in his hand.  Dr. Bufford has been Claimant’s physician

for a long time.  He treated Claimant for the head injury he suffered when he fell following

a seizure and “busted [his] head open.”  Claimant has constant, severe headaches.  He
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has continuous pain in his neck as well, the severity of which he estimated as 7/10, and

he still has the sensation that his airway is being closed off.  Claimant denied having

headaches or coughing spells prior to the 2003 accident.  He described having problems

with his memory, and attributed it to the injury he suffered in the wreck when his vehicle

struck a tree.

According to Claimant, he is unable to work because no one will hire someone who

is suffering from seizures.  He has never quit Magness, and he would return to work there

as a driver if he were able to do so.

Under questioning from Respondents No. 1, Claimant admitted that when he was

deposed in 2005, he did not know if he was suffering from post-traumatic stress disorder

or depression.  But he stated that he answered in that way because he was having

memory problems even then.  While he testified in 2007 that his neck was “doing real

good,” he explained at the hearing that it was only partly fixed, and that his problem with

his airway remained.

His testimony was that he did not remember undergoing any chest x-rays due to a

cough prior to the accident.  But he explained the x-rays in his record for the period before

the wreck as probably being due to colds.  As for the record of February 27, 2003, which

was approximately one month before the accident and reflected that he presented with a

cough so severe that he would black out, Claimant denied this was the case and asserted

that the record was inaccurate.  He contended that his own physician falsified the record

because of “money.”  Claimant admitted that he had been a longtime smoker, but quit

many years before.  He testified that since the accident, he only coughs when he turns his
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head, which shuts off his airway.  But he agreed that he coughs when he is about to have

a seizure.  While he did not believe that Dr. Bufford has recently assessed him as still

having COPD, he agreed that the notes from his last visit to the doctor reflect just that.

Since the accident, he has had multiple strokes, prostate cancer, quintuple bypass heart

surgery, arthritis, asthma, diabetes, skin cancer, emphysema, 

As for his employment prospects, Claimant stated:

[T]hey ain’t gonna let me drive, nobody will hire me, I mean, you can’t get a
job.  I could’ve got a job, though, washing pumps or something like that, but
I couldn’t, I’m a truck driver, not a laborer, you know.

He testified that Dr. Robbins in 2003 cleared him for light duty tasks such as washing

pumps and operating a weedeater.  But this was before his neck was repaired.  Claimant

asserted that Magness offered to take him to and from work, but that this was simply a

scheme to fire him and not pay him temporary total disability benefits.  While Claimant

stated that he was not capable of doing this work because of his condition, he also stated

that he did not want to do anything other than drive a truck.  He did not specifically

remember an incident where he was offered a transitional employment plan at Magness

and refused it, but he agreed that the incident probably occurred.  When asked if he has

attempted to look for work, Claimant responded:  “No, sir, I haven’t because I’m not able

to work.  If I was, I would.  I would go out and work tomorrow or today, I would go out and

get a job today.”  When he was asked if there has ever been a time since the accident

when he was able to work, he stated:  “No, sir.  And it’s just went from where it was then

to where I’m at now.  It’s worse now than it ever was, you know, with my chest sawed open,

and, you know.”
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When questioned further by his attorney, Claimant testified that he is 68 years old.

He only completed the eighth grade, and never obtained a graduate equivalency degree.

When asked if he has trouble reading and writing, he answered:  “I do now.  Since my

wreck, I can hardly do any of that.”  He was a truck driver for 44 years–25 of those for

Magness.

It had been his intention to work there until retirement.  He smoked for around 30

years, and quit 26 years ago.  He was diagnosed in 2003 as having prostate cancer; but

he underwent surgery and has been in remission since then.  Claimant takes anti-seizure

medication, and has not had “a bad one in a while.”

Under additional questioning from Respondents No. 1, Claimant stated that the last

“bad” seizure was the one that caused him to fall and injure his head.

When questioned by me, Claimant testified that he lost consciousness in the wreck,

and does not know how his head was injured.  He indicated that he also broke his nose

and suffered scarring to his forehead.  When he later suffered a seizure and fell, he injured

the left rear side of his head.  Claimant stated that every time he has suffered a seizure,

it began with coughing.  This was the case when he fell and suffered the head injury.

While his seizures have gotten milder, he still believes that they remain bad enough to

prevent him from being hired.  Dr. Bufford treats him when he has a seizure.

Claimant still has an active CDL license.  But in addition to his seizure condition,

he testified that his driving would be impaired because of his problems in turning his head

to the left.  He clarified that it was the cervical surgery that resulted in his airway being

obstructed if he moves his head in that fashion.
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As for Claimant’s work history, he stated that he has also been a heavy equipment

operator and supervised a water and sewer crew.  He is currently drawing Social Security.

Angela Bata.  Recalled by Claimant, Bata disputed her father’s testimony and

denied that he goes to the doctor every time he has a seizure.  She estimated that he

suffers one seizure a week and described such episodes as follows:

That’s where he’ll start coughing and [as] he starts to change colors and sit
back in his chair, he can’t breathe and we have to try to help calm him down
and focus him and stuff like that if they’re not too bad.

When a seizure is a minor one, Claimant does not seek medical treatment.  He often does

not remember the episodes.

Under questioning from me, Bata stated that the seizure that caused the head injury

occurred in 2007.  When the episodes occur, he shakes, his eyes roll back in his head,

and at times he loses consciousness.

When questioned by Respondents No. 1, Bata testified that the last time Claimant

went to the doctor following a seizure was the severe one in 2007.

Testimony-Deposition

Vann Arthur Smith, Ph.D.  Dr. Smith was deposed on July 26, 2010, and the

transcript thereof was admitted as Joint Exhibit 1.  Under questioning from Respondents

No. 1, Smith testified that he is a rehabilitation neuropsychologist.  He is not board-

certified, however.  Claimant’s counsel asked him to perform a disability evaluation on his

client.  He did not see his medical records until after he had written his report; and he did

not interview Claimant’s family.  Smith administered a neuropsychological battery to

Claimant.  The doctor noted that Claimant had suffered a stroke in the past.  He did not
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perform any investigation to confirm that Claimant’s symptoms did not exist prior to his

motor vehicle accident because Claimant was able to hold down a job for 30 years prior

to the wreck.  Dr. Smith assessed Claimant as suffering a Grade III concussion based on

his records and statement that he suffered a loss of consciousness.  When asked what

evidence exists that Claimant suffered an organic brain injury in the accident, Smith

responded:

He was unconscious.  You can’t put that kind of force of the interior of the
brain and not do damage.  It can’t help.  If you slam on the brakes in your car
at 15 miles an hour, you put 10-G forces on the inside of your skull.  The
deceleration will do permanent damage to your brain whether you’re
unconscious or wearing a seat belt or whatever.  The brain is extremely
sensitive to changes in its environment.  It tears.

. . .

So what we’re dealing with is something that alters the functional integrity of
the brain and the only way it shows up is if I ask you [to] do something and
you can’t do it, which is neuropsych testing, which is why it was developed
in the first place.

The doctor asserted that the fact alone that Claimant was unconscious is evidence that he

suffered an organic brain injury.  When asked if an MRI could diagnose Claimant’s

condition, Smith responded that MRIs miss microtraumatic injury about 83 percent of the

time.  Brain damage can be caused not only by traumatic injury but by heart disease or a

stroke.

Smith testified that he did not diagnose Claimant with any psychological condition.

However, he agreed that his other medical conditions play a role in his diagnoses.

Nonetheless, he maintained that the alleged Grade 3 concussion was the “primary culprit,”

the major cause of his cognitive problems.
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Dr. Smith did not see any of Claimant’s records from his evaluation by Dr. Zolten

until the deposition.  While he agreed with the tests that Zolten administered, he disagreed

with the psychological diagnoses supplied and insisted that Claimant’s problem is

neurological and not psychological.  He strongly agreed with Zolten’s assessment that the

evaluation was not consistent with traumatic brain injury.  When asked why, Smith replied:

Because he was knocked unconscious, he has every single symptom listed
in the neurology textbook for cognitive brain dysfunction, okay, he does not
have post-traumatic stress disorder; he was not poorly potty-training, he has
an injury of significance.  Not only that, he has heart disease, stroke, high
blood pressure, all of which do neurologic damage.

His testimony was that the results of Zolten’s neuropsychological testing showed

impairment.  What concerning Dr. Smith was that his own findings, coming years after Dr.

Zolten’s, did not show improvement.

When asked whether seizures or blackouts show a neurological injury, Smith

responded:

Absolutely.  Seizures are a neurologic dysfunction.  That’s why they do
EEGs.  The type of seizure activity that you see probably 70 percent of the
time with brain injured individuals is what’s called a complex partial seizure,
rapid mood changes, aggressive outbursts, difficulty concentrating, blacking
out, and so forth.  When most people think of seizures, they think of falling
on the floor and wetting their pants and biting their tongue, but the most
common one, like 70 percent of [the] time with the deceleration trauma is
going to be a complex partial.

Dr. Smith stated that it would not change his opinion if it were shown that Claimant had

blackouts prior to the accident, because his other problems could have led to the condition

and the accident could have been caused by his blacking out:

He could be having those [symptoms], yes, he swerved to miss the cow and
afterwards his own report is that the symptoms beg[a]n to either emerge or
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intensify.  So my feeling still goes back to the think I said earlier that
traumatic brain injury is the key factor, it’s the one that set the thing in
motion.

Smith did not review Claimant’s emergency room records, but did not place stock in a

statement that he did not suffer loss of consciousness.

Under questioning from Claimant, Smith said that the statements of Claimant’s wife

to Zolten that he had suffered from concentration problems, disorientation, forgetfulness,

etc. since the accident are indicators that point to a frontal lobe injury.  It did not concern

Dr. Smith that he did not have Claimant’s medical records because he is not a physician

and because neuropsychological testing is used to help physicians make diagnoses.  He

was of the opinion that chronic pain can have a permanent negative effect on brain

function.

Smith was shown the AMERICAN MEDICAL ASSOCIATION, GUIDES TO THE

EVALUATION OF PERMANENT IMPAIRMENT (4th ed. 1993) (hereinafter “AMA Guides”).

Looking at page 4/141, Table 1, he assigned him a 34 percent impairment rating, and

stated that it was his opinion to a “reasonable degree of scientific certainty.”  He also

rendered the following opinion:  “I believe [Claimant] is disabled to the point where he

could not seek or maintain gainful employment.”

A.J. Zolten, PhD..  Dr. Zolten was deposed on April 22, 2011, and the transcript

thereof was admitted as Joint Exhibit 2.  Under questioning from Respondents No. 1,

Zolten testified that his specialty is neuropsychology, and that his “day to day work is

evaluating patients to document dysfunction of the brain.”  He has no board certifications.

Zolten stated that Claimant was referred by the workers’ compensation case manager to



Cranfill - Claim No. F304565 15

Timber Ridge Ranch for a two-day neuropsychological evaluation.  The ranch is a post-

acute brain injury rehabilitation facility, and the doctor is the Director of Neuropsychology

and Psychology Services there.  He was furnished with Claimant’s medical records prior

to the evaluation, and more information was obtained during the clinical interview.

Claimant underwent three separate three-hour segments of testing, described as

a fairly thorough evaluation of general cognitive functioning, memory,
sensory perceptual functioning, language functioning, motor functioning,
executive functioning and emotion status and personality functioning.

The evaluation was conducted with the aid of Joyce Fowler, Zolten’s then-postdoctoral

fellow at Timber Ridge.  Dr. Zolten testified that he interviewed Claimant’s wife for about

30 minutes to find out what she had observed in her husband.

The results of the evaluation in general, according to Zolten, were not consistent

with traumatic brain injury.  Asked what led him to this conclusion, he testified:

The findings of the evaluation indicated what would be in layman’s terms
described as mild brain damage.  But the pattern of scores was very
generalized, and not specific to areas that correlate very well with focal
injuries that are often seen with brain injuries.  And in fact, the pattern of
scores was much more consistent with the type of generalized brain damage
that occurs with cerebrovascular disease.

. . .

And I want to be clear, too, that there are multiple indicators or multiple
factors that led to the type of responses or the type of findings that we–that
were generated in this test.  So one factor was this evidence of diffuse
cerebrovascular disease.  Another factor was what appeared to be clear
interference because of an overlay of psychiatric symptoms.  And then a
third factor that clearly appeared to be related to the speed in which he
processed information, that was consistent with the side effects of the
medications he was taking.
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Zolten testified that he had a chance to review Dr. Smith’s report.  He gave the

opinion that it was not a competent evaluation for multiple reasons.  First, although it was

purportedly a forensic evaluation, there was no competent and thorough review of

Claimant’s history–including his test results.  Dr. Zolten’s report was not reviewed or even

requested by Dr. Smith.  Although, per Zolten, memory testing is a basic component of all

neuropsychological evaluations, and despite the fact that Claimant complained of memory

problems, Smith did not perform any memory testing.  With this, according to Zolten, the

Smith evaluation cannot be considered a complete one.  Moreover, Smith used a long-

outdated test:  the Wechsler Adult Intelligence Scale Revised; and he utilized a discredited

one:  the Ray 15 Item Test.

In his testimony, Dr. Zolten made clear that he was not opining that Claimant did not

suffer a traumatic brain injury.  Rather, he stated that his own test results did not indicate

the presence of such an injury, but were more consistent with cerebrovascular disease.

He added:  “I would note that Dr. Smith’s findings are very similar to mine in that he

describes a very generalized pattern of dysfunction that is also similar to cerebrovascular

disease.”

Under questioning from Claimant, Dr. Zolten stated that he has been a national

speaker on the subject of neuropsychology before the National Academy of

Neuropsychology.  There is no procedure for certification of neuropsychologists in

Arkansas.  

Claimant related to him that he briefly lost consciousness in the wreck.  He has not

seen Claimant since the October 2003 evaluation, so his opinion relates to his condition
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as he observed it at that time.  Zolten found, based on his evaluation, that “[t]here was

clear evidence of impairment.”  The real issue is the source of that impairment.  Zolten

diagnosed him as having post-traumatic stress disorder–with the source of it being the

2003 accident.

According to Dr. Zolten, the Halstead-Reitan battery used by Dr. Smith has been

surpassed and “is far outweighed by individuals [such as Zolten] who review the literature,

pick the appropriate and up-to-date tests, and form their own batteries based on that

review.”  Zolten maintained that Smith did not administer a memory test, and explained that

the Ray 15 test used by Smith does not test memory but effort.  He added that the test has

been discarded in the field of neuropsychology because it does not even adequately

measure effort, and that “it’s a test that no competent neuropsychologist would give.”  Dr.

Zolten, on the other hand, gave him what he termed a “valid memory test”:  the Wechsler

Memory Scale, Third Edition.

Furnished with the AMA Guides, Dr. Zolten testified that under Table 1, page 4/141,

Claimant’s impairment would be “mild to moderate.”

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibit 1,

Respondents No. 1 Exhibit 1, Joint Exhibit 1 and Joint Exhibit 2 reflect the following:

Pre-incident.  Claimant underwent cervical and lumbar x-rays on June 17, 1996 that

reflected only degenerative changes.  He underwent a chest x-ray on July 28, 1997 due

to having a cough.  The results showed very minimal peribronchial accentuatio.  He was

diagnosed on May 17, 2002 as having COPD, “mild to moderate without acute process.”
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On February 27, 2003, Claimant presented to Dr. Jack Wilson with coughing so severe

that  it causes him to “black out.”  He stated that he does not suffer full loss of

consciousness.  X-rays again showed COPD, but no increase in severity.

Post-incident.  Claimant presented to the emergency room on April 4, 2003 with

various injuries following a motor vehicle accident where his truck struck a cow and ran off

the road into a group of trees.  He denied suffering a loss of consciousness, but had a

large scalp laceration to his forehead.  In addition, he had injuries to his hands, and

complained of jaw, rib, right shoulder and neck pain.  CT scans of his head, chest and

abdomen were negative for acute bleed or fracture.  But a later scan showed nasal

fractures, with soft tissue density in the ethmoid cells probably related to hemorrhage.  He

was noted to have multiple abrasions and contusions to his torso and upper and lower

extremities.  Claimant had good range of motion of all digits.

Claimant underwent occupational therapy concerning his left hand.  He reported on

July 1, 2003 that he was having throbbing headaches, numbness down the front left side

of his face, and blacking out when coughing.  But he stated that he was not having any

seizures.  He told Renee Barnes, PT, the next day and on July 18 and 28, 2003 that he

blacks out when he sneezes and/or coughs.

On July 16, 2003, Claimant was evaluated by Dr. Bruce Robbins for his neurological

symptoms.  He related that he experiences dizziness and brief losses of consciousness

when coughing, and a throbbing headache.  Claimant also stated that he has numbness

in the medial three fingers of his left hand.  Robbins recommended an MRI of the head and

neck, along with an EEG.  The MRI of the head on July 24, 2003 showed several
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punctuate area of abnormal signal in the periventricular and subcortical white matter.  Dr.

Robbins gave differential diagnoses of small vessel ischemic disease, demyelinating

disease, or post-traumatic change.  The July 31, 2003 EEG showed some central sharp

waves which Robbins wrote ‘is concerning but not necessarily diagnostic for epilepsy.

Clinical correlation is required.”  On August 6, 2003, Robbins stated:

Eldon reports he is still having spells.  The EEG does show some sharp
activity, centrally.  The significance is unclear.  The patient’s MRI scan of the
head shows several abnormalities.  It is possible that this could be post-
traumatic change.  It is also possible that this could represent small vessel
ischemic disease and/or a demyelinating type problem.

He placed Claimant on Keppra, a seizure medication and wrote, “I do think the patient is

able to do some employment but I do not believe he is able to drive.”  On September 3,

2003, Claimant reported that the Keppra helped, but that he was still having spells, with

some associated with coughing.  On October 1, 2003, Claimant told Dr. Robbins that he

had blacked out on two occasions while using a weedeater, and both were presaged by

coughing.

Claimant was evaluated on April 4, 2003 by A.J. Zolten, Ph.D., and Joyce Fowler,

Ph.D., at Timber Ridge Ranch Neurorehabilitation Center.  As opposed to what he related

to emergency room personnel following his accident, Claimant in this instance stated that

he remembered suffering a brief loss of consciousness.  He was administered the following

tests:

! Wechsler Adult Intelligence Scale - II (WAIS III)
! Wechsler Memory Scale - III (WMS-III)
! Visual Form Discrimination Test
! Judgment of Line Orientation Test
! Hooper Visual Organization Test
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! Reitan Kilove Sensory Perceptual Examination
! Reitan-Indiana Aphasia Screening Test
! Controlled Oral Word Association Test
! Finger Tapping Test
! Hand Dynamometer Test
! Grooved Pegboard Test
! Trail Making Test
! Wisconsin Card Sorting Test
! Minnesota Multi-Phasic Personality Inventory - 2 (MMPI-2)

The summary of the testing reads:

Eldon Cranfill is a 60-year old Caucasian male who sustained multiple
injuries on April 4, 2003 in a motor vehicle accident.  Current test results
revealed that he is functioning in the low average range of ability in the
verbal domain and in the borderline range of functioning in the non-verbal
domain.  In the non-verbal domain [he] demonstrated a relative weakness
in visual processing speed.  Processing speed was in the impaired range to
borderline range.  Perceptual organization was in the borderline to low
average range.

Memory testing revealed working memory skills in the low average.  Memory
testing also revealed immediate visual skills in the borderline to impaired
range of functioning.  Visual delayed memory skills were in the borderline to
low average range.  Auditory immediate memory skills were in the impaired
to borderline range with a relative strength in paired associate memory skills
(i.e., low average) and a relative weakness in auditory recall (impaired).
Eldon’s delayed auditory recall abilities in the impaired to borderline range.
He demonstrated delayed auditory recognition skills in the borderline to
impaired range.  Overall, Eldon’s immediate memory was in the impaired to
borderline range and his working memory in low average range.  These
findings are indicative of recent and long-term memory problems.  Some
premorbid cognitive and memory deficits were reported and present findings
suggest a relative decline, particularly regarding performance and
processing speeds.

Eldon demonstrated intact gross visual discrimination and visual
organization skills.  However, impairment was noted in fine visual
discrimination skills.  He also demonstrated visual construction impairment.
Sensory perceptual errors were noted in tactile, auditory and visual domains.
Language testing revealed grossly intact reading and naming abilities.
However, he demonstrated impaired spelling and calculation skills.  Eldon
also demonstrated dysfluency.  Motor testing of the upper extremities
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revealed pure motor speeds slower than expected bilaterally.  Fine motor
speeds and manual dexterity were also slower than expected bilaterally.
Motor strength of the upper extremities was within normal limits.  Tests of
executive function revealed slower than expected tracking speeds.  Complex
problem solving skills and cognitive flexibility were impaired.
Emotional/personality testing revealed significant levels of distress and
inadequate resources for coping.  Eldon is experiencing co-morbid Major
Depressive Disorder and Post Traumatic Stress Disorder which exacerbate
cognitive /memory deficits.

In general, the results of this neuropsychological evaluation are not
consistent with traumatic brain injury.  Rather, the results suggest some level
of neurocognitive impairment superimposed on a profile of skills that are
borderline to low average at best, consist with his premorbid educational
attainment.  In addition, there is clear acute psychiatric disturbance in the
form of PTSD and depression that further attenuate this patient’s overall
functioning.  It is important to address and resolve these mental health
issues so that optimal cognitive functioning can return.

In the area of activities of daily living Eldon’s level of impairment was
moderate.  In the areas of concentration, persistence, and pace his level of
functioning Eldon was markedly impaired.  Eldon’s social functioning was
moderately impaired.  His emotional status is and adjustment to limitations
was markedly impaired.

Fowler and Zolten recommended that Claimant take an anti-depressant, undergo

outpatient psychotherapy, have a repeat evaluation within six months to a year,

discontinue Keppra due to its side effects, and undergo a driving evaluation (should the

syncopal restriction be lifted) because of his slow processing speed and impaired

executive function.

Robbins began to wean Claimant off Keppra, and Claimant reported that he had a

spell following coughing while changed a wax ring around a toilet.  The doctor again wrote

that he believes that Claimant can do some work, although he cannot drive because of the
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episodes.  He restricted Claimant from driving and wrote that he could return to work,

provided that he try to minimize dust exposure.

On January 6, 2004, Claimant underwent an independent medical evaluation by Dr.

Scott Carle.  His assessment reads in pertinent part:

Causation and Apportionment

It appears that the chronic obstructive pulmonary disease and recurrent
bronchitis are premorbid states, which would not be attributed to a single
accident or event.  There is no radiographic or historical evidence of a
significant chest injury that occurred that would produce a restrictive lung
finding.  The obstructive lung disease is most likely apportion to smoking,
long standing and remote history.  The cough syncope is a condition that
can follow paroxysms of explosive and vigorous coughing.  It is commonly
observed in men, rarely in women.  In adults, the condition is oftentimes
seen in barrel-chested, stocky men with chronic lung disease and/or
bronchitis.  While there is, by history, a temporal relationship between the
cough and syncope episodes and the accident, a simple temporal
relationship would not necessarily infer causation, given his significant
premorbid pulmonary states.

The facial lacerations that were incurred would be attributable to the
accident.  The residual paresthesias are possibly peripheral sensory
peripheral nerve injuries.  There is no evidence of significant facial paralysis
or ratable impairment to the loss of muscular control of the face.  There does
not appear to be a ratable impairment to the neck, apportioned to the
accident, secondary to no presence of a fracture.

. . .

The degenerative disk disease findings would be attributed to aging and not
a single instance or event.  There is no clinical evidence of radiculopathy
involving the left upper extremity without electrodiagnostic testing.

The positional vertigo that this client is having problems with would be
related to a head contusion.  It appears to be mild in severity.  He [has] not
undergone densensitization training for this, so therefore, he is not a
maximal medical improvement (MMI).

The depression and cognitive functioning problems, as outlined in the
neuropsychiatric evaluation appear to be longstanding and probably related
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to multiple factors that include situational stress from alteration in lifestyle
following the accident, as well as a death of a close family member.  He
appears to be improved on Lexapro and is at maximal medical improvement
for that.

. . .

Permanent Impairment Ratings

. . .

Vertigo:

This would not be considered a maximal medical improvement until he has
had at least six visits to a physical therapist that specializes in vestibular
desensitization training.  An otolaryngologist may need to be consulted,
depending on his progression or lack of progression with that particular
complaint.

Syncope:

This is a condition that is associated with chronic and recurrent bronchitis
and chronic obstructive lung disease, both of which Mr. Cranfill has.  There
are no medical records that exist prior to the accident that either
substantiates the presence or absence of any prior history of syncope.  He
does have some review evidence of preinjury bronchitis.  The cough
syncope appears to be significantly related to his chronic obstructive
pulmonary disease and episodic bronchospasm, as reflected in the record
from environmental exacerbations and dust.  He is not currently on a
prophylactic pulmonary regimen.  While this is an identifiable medical
condition, the underlying drivers of it appear to be group health related in the
form of chronic obstructive pulmonary disease without prophylactic
pulmonary regimen.  A pulmonary consultation regarding treatment of his
COPD in an aggressive fashion would likely improve upon this particular
complaint.  These particular group health issues are nonoccupational.  They
appear to be current drivers of this complaint.  Other group health
medications compounding this particular complaint, or at least contributing
to the paroxysmal coughing and ability for bronchodilators to be effective
would be beta-blocker administration for hypertension.  Further consultation
with a pulmonary specialist may be needed under this client’s group health
insurance carrier to maximally improve this condition.  There is a permanent
impairment to the lungs of moderate severity, which would be apportioned
to his nonoccupational health conditions.
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Facial Paresthesias:

The facial lacerations with residual paresthesias appear to have no
significant impact on his ability to perform activities of daily living and are not
ratable.  There is some subjective left-hand weakness.

Left Hand Paresthesias:

The left-hand paresthesias are likely secondary to neuropraxia.  Review of
the records revealed no full-thickness lacerations involving the left hand, so
a direct nerve laceration would be impossible.  Many times, altered
sensation can be produced from a variety of soft tissue contusion injuries,
which may or may not return to full capacity.  He does have a slight
diminished motor strength in his left, nondominant, arm at around 80 pounds,
as compared to his right arm of 110 pounds.  All in all, the range of motion
of both hands and wrists are comparable and normal.  There is no evidence
of chronic denervation of the left upper extremity, as reflected by symmedical
muscle mass.  The deep tendon reflexes were symmetrical as well.  No
stage radiculopathy was identified.  The hand weakness is most likely
attributed to deconditioning and possibly a neuropraxia, as opposed to a
quantifiable peripheral nerve injury.  Further diagnostic testings can
delineate the presence or absence of this.

On April 19, 2004, Dr. Carle wrote that Claimant had completed vestibular habitation

training, lacked any objective measurable findings associated with the condition, and had

no significant impact on his activities of daily living from the condition.  For that reason,

Carle declared him to be a maximum medical improvement for the condition and assigned

him zero percent (0%) impairment.

Claimant saw Dr. Tamer Abou-alsaad on June 23, 2004 for his seizure-like

episodes.  In contrast to Bata’s testimony, the doctor noted that Claimant had no tongue-

biting or urinary incontinence associated with the episodes.  He has no post-ictal

confusion, nor loss of consciousness or convulsions.  The doctor ordered another EEG

and wrote:
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I don’t think these episodes are epileptic in nature.  I thin[k] the patient is
suffering from some kind of presyncopal attacks that [are] triggered by some
vasovagal episode with his coughing, which I’m not sure why he is still
having this chronic cough.  The fact that there is no post-ictal confusion, no
clear shaking and no clear alteration of consciousness makes seizure very
unlikely.  I think he is probably suffering from presyncopal episodes which
are triggered by vasovagal attacks, and I also think he should be worked up
for his chronic cough and possible reactive airway disease.

The June 24, 2004 EEG was normal.

On July 7, 2004, he had glass from the accident surgically removed from his left

hand.  On July 14, 2004, Claimant related to Dr. David Millstein that he was a four-pack-a-

day-smoker for 25 years, and quit 17 years ago.

Claimant underwent a C5-6 fusion with anterior plating by Dr. Rebecca Barrett-Tuck

on October 28, 2005.  Thereafter, he underwent physical therapy and was released on

January 23, 2006.  On July 11, 2007, she assigned Claimant a nine percent (9%)

impairment rating to the body as a whole.

Claimant underwent neuropsychological testing by Dr. Vann Smith on May 9, 2007.

The battery of tests included the following:

! Wechsler Adult Intelligence Scale-Revised
! Reitan Indiana Aphasia Screen
! Klove Sensory Perceptual Examination
! Tactile Form Recognition Test
! Speech Sounds Perception Test
! Seashore Rhythm Test
! Trail Making Part “A”
! Trail Making Part “B”
! Finger Oscillation Test
! Grip Dynamometry
! Vibratory Sensation Decay Recognition
! Clock Drawing (Freehand)
! Category Test (Booklet)
! Rey Fifteen Item Memory Test
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Dr. Smith wrote:

IMPRESSIONS

This patient’s clinical history, mental status examination and
neuropsychodiagnostic screening test profile data reveal a pattern of
abnormal responses and pathgnomonic signs consistent with the presence
of diffuse, bilateral, organic brain dysfunction.  The pattern of abnormal
findings noted across this patient’s neuropsychodiagnostic test profile is
similar to that seen commonly in association with:  1) traumatic brain insult
and the residua thereof (post concussive syndromes) 2) cerebrovascular,
metabolic, hypoxic or toxic encephalopathy and 3) the dysregulation of key
central neurochemistry (e.g. Serotonin, GABA, Acetylcholine,
Norepinepherine) believed to be precipitated by the brain and spinal cord’s
adaptive response to chronically painful disease process (DDD, DJD,
Fibromyalgia, Syringomyelia, SLE, MS, Neoplasia).  The data are, to a
significant degree of scientific certainty, consistent with the patient’s history
of TBI secondary to the above referenced 2003 MVA.  He is, in this
examiner’s opinion, clearly disabled at this time and in need of ongoing
supportive structured neurocognitive rehabilitation. I would recommend a
referral to a qualified Physiatrist and/or Behavioral Neurologist for
addit[i]onal evaluation and follow up care.

DIAGNOSIS

In overview, this patient’s clinical history, mental status examination and
neuropsychodiagnostic test profile data reveal a pattern of abnormal findings
consistent with the diagnosis(es) of:

1) Cognitive Dysfunction, Non-psychotic, Secondary to General Medical
Condition(s)* (294.10)

*TBI, with Grade III Concussion, per patient history
*Seizure Disorder, per patient history
*Type II Diabetes, per patient history
*CVA, per patient history
*DDD (Cervical), traumatic, per patient history (S/P Cervical Fusion)
*HTN, per patient history
*Chronic, Non-psychogenic, poorly managed pain disorder

On August 7, 2007, Dr. Caleb Gaston wrote a letter that reads in pertinent part:

Mr. Cranfill is a currently a patient of mine.  In June of 2003, he suffered an
automobile accident.  He sustained cranial injury and developed seizures
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soon after.  He has been on Lexapro and Keppra since that time per his
neurologist.  He continues on these medications currently.

Claimant presented to Dr. Paul Neis on September 11, 2007 with a constant

sensation like something is caught in his throat.  This symptom began more than six

months ago.  He was diagnosed as having laryngopharyngeal reflux–and no reference was

made to his cervical fusion as a causative element.

On May 5, 2008, Claimant was diagnosed as having an acute myocardial infarction

with severe three-vessel coronary disease and underwent heart catheterization.  The next

day, he underwent a quintuple bypass.

The evidence contains a record of three visits by Claimant to Dr. Bufford.  But none

of them appear to be related in any way to treatment of any of his compensable injuries.

Nonmedical Exhibits

The nonmedical items of evidence contained in Claimant’s Exhibit 1, Respondents

No. 1 Exhibit 2, and Joint Exhibits 1-2 reflect the following:

Terry Owens conducted a vocational evaluation of Claimant on January 8, 2004.

Owens noted that Claimant had declined to return to work for Magness in a light duty

capacity, performing cleaning and other tasks.  Claimant told Owens that he was angry

that Magness came up with meaningless work for him, and he did not trust the employer

to deliver him to and from work.  The report contains this notation:

I told them I would suggest a Transitional Employment Plan–returning to
work with his employer in various light activities that would allow continued
wages and hours, structure to his day, and working toward returning to his
usual trucking occupation.  However, Mr. and Mrs. Cranfill were adamant
and voiced their understanding that they may lose their compensation
because of this decision.
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Claimant expressed an interest in learning small engine repair, and Owens gave him the

number of Arkansas Rehabilitation Services.  Jobs were identified in the areas of small

engine repair, cashiering, and assembly, among others.  Owens recognized that at least

at that time, Claimant could not return to driving.

On February 4, 2004, Owens wrote Claimant and stated, “as you have elected not

to return to work with your employer, I am no longer authorized to provide rehabilitation

services for you.”

He underwent a second vocational evaluation on September 22, 2011.  Sarah

Moore’s report reads in pertinent part:

Vocational Analysis:  Based upon the vocational limitations provided by
both Dr. Zolten and Dr. Smith, Mr. Cranfill is clearly unable to return to his
former employment as a truck driver.  The areas in which Mr. Cranfill has
severe mental limitations are considered key factors in sustained
employment.  His pain and physical limitations prevent him from sitting,
standing, and/or walking for any substantial period of time.  As noted above,
he has to lie down periodically throughout the day to manage his pain and
headaches.  Additionally, his decreased motor speed, manual dexterity, and
fine motor skills significantly limit other vocational options.  The combination
of physical and cognitive limitations will prevent him from returning to any
type of competitive employment.

Employment rates for individuals with disabilities have not improved
substantially since the implementation of the Americans with Disabilities Act
(ADA) in 1990 and its subsequent revisions.  In fact, the unemployment gap
between individuals with and without disabilities has grown during recent
periods of high unemployment.  Advanced age is also a factor which limits
Mr. Cranfill’s ability to return to work.  An individual in his age category is
considered unable to adjust to sedentary or light work unless he/she has
highly marketable skills.  Mr. Cranfill cannot utilize his skills as a truck driver
and does not have skills that are transferrable to other occupations.

Conclusions:  It is my opinion that Mr. Cranfill is unable to obtain and/or
sustain competitive employment based on the limitations and factors
discussed above.  This opinion is stated within a reasonable degree of
vocational rehabilitation certain based on information available to date.
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ADJUDICATION

Introduction

An assessment of the issues at bar first requires a recounting of the procedural

history of this claim.  On June 6, 2007, the first hearing was held on this claim.  I presided

over that hearing as well.  My August 15, 2007 opinion contains the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over

these claims.

2. The stipulations set forth [below] are reasonable and are hereby accepted.

A. The employee/employer/carrier relationship existed at all relevant
times, including April 4, 2003.

B. Claimant sustained a compensable left knee injury on
April 4, 2003.

C. Respondents have controverted any further benefits
involving Claimant’s left knee injury.

3. Claimant has proven by a preponderance of the evidence that he is
entitled to additional medical treatment to his left knee, in the form of
the referral to Dr. Brandt recommended by Dr. Rebecca Barrett-Tuck.

Respondents No. 1 appealed this decision.  On August 18, 2008, the Full Commission

reversed Finding No. 3.  However, the rest of the administrative law judge opinion

remained intact.  See Cranfill v. Magness Oil Co., 2008 AWCC 98, Claim No. F304565

(Full Commission Opinion filed August 18, 2008).  Claimant did not appeal the

Commission’s decision.  These opinions are binding on this proceeding under the Law of

the Case Doctrine and are res judicata.  See Thurman v. Clarke Industries, Inc., 45 Ark.

App. 87, 872 S.W.2d 418 (1994).
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A. Whether Claimant sustained a compensable injury to his head.

At the close of the hearing, I questioned Claimant’s counsel to gain a better

understanding of this issue.  The following exchange took place:

JUDGE FINE:  Mr. Spencer, let me ask you.  The claimant certainly has
testified and showed that he’s, and I’ll obviously review all the medical
records to show what they reflect on that, be he’s testified about this external
injury on his forehead but the whole nature of your head claim is a closed
head injury, am I correct?

MR. SPENCER:  That’s correct.

JUDGE FINE: That’s the focus of it.  It’s not the superficial injury but actually
a closed head injury that you’re pursuing.  I just want to be sure the record
reflects that.

MR. SPENCER:  We’re not asking for Compensation for scarring.  It’s not
that, no, sir.

JUDGE FINE:  I just want to be sure the record reflects that.  I’ve been
asking about, he’s been indicating about his forehead being injured.

MR. SPENCER:  No, it’s not a claim for scarring, it’s not that noticeable; it is
noticeable, but he’s a country boy, he’ll survive.

JUDGE FINE:  And it’s more than the scarring.  I was more asking if the
records reflect that he had that at the accident.

MR. SPENCER:  Oh, yes.

JUDGE FINE:  He’s got some, he’s got a superficial manifestation of this
injury, but it goes beyond that.  This is a closed head injury.

MR. SPENCER:  Yes, sir.

JUDGE FINE:  It’s a different magnitude, sure.

MR. SPENCER:  Yes, sir.

It cannot seriously be questioned that Claimant sustained a compensable external

or superficial injury to his head.  The wound is well-document in the records before me,
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2I also note that Claimant is not alleging that he sustained a compensable
psychological injury under Ark. Code Ann. § 11-9-113 (Repl. 2002)–and no issue has
been raised about this.  I do not have the authority to address this sua sponte.  It is
well-settled that it is not the province of administrative law judges to address issues not
raised by either party.  See, e.g., Carthan v. School Apparel, Inc., 2006 AWCC 182,
Claim No. F410921 (Full Commission Opinion filed November 28, 2006); Singleton v.
City of Pine Bluff, 2006 AWCC 34, Claim No. F302256 (Full Commission Opinion filed
February 23, 2006), rev’d on other grounds, No. CA06-398 (Dec. 6,
2006)(unpublished).

and its origin is corroborated by Claimant’s testimony.  But as the above colloquy shows,

he is not in this proceeding seeking compensation for that injury.  Rather, he is alleging

that he sustained a compensable closed head injury–an injury to his brain.2

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Supp. 2011), which I find applies to

the analysis of Claimant’s alleged closed head injury, defines “compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between

the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.
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If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Barre v. Hoffman, 2009

Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d

442 (1947).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

The Arkansas Court of Appeals has held that the results of neuropsychological

testing alone do not constitute sufficient evidence of a compensable injury.  Parson v. Ark.

Methodist, 103 Ark. App. 178, ___ S.W.3d ___ (2008); Watson v. Tayco, 79 Ark. App. 250,

86 S.W.3d 18 (2002).  There must be other, objective findings.  Id.  As set out above, Dr.

Smith opined that the results of his neuropsychological testing were consistent with the

history of traumatic brain injury that Claimant related to him.  Other objective findings of

a brain condition exist here:  The MRI of the head on July 24, 2003, according to Dr.

Robbins, reflected several punctuate area of abnormal signal in the periventricular and

subcortical white matter.  The July 31, 2003 EEG showed some central sharp waves.  Dr.

Robbins stated that these results did not necessarily indicate a brain injury; clinical
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correlation was required.  The differential diagnoses he assigned included small vessel

ischemic disease as well as post-traumatic change.  While Dr. Carle diagnosed Claimant

as having positional vertigo that he related to a head contusion, the doctor later stated that

there were no objective findings of the condition.

Claimant underwent neuropsychological testing by both Drs. Smith and Zolten.

Both testified concerning their findings and the bases for them.  The Commission is

authorized to accept or reject a medical opinion and is authorized to determine its medical

soundness and probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84

S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 692

(1999).  In Cooper v. Textron, 2005 AWCC 31, Claim No. F213354 (Full Commission

Opinion filed February 14, 2005), the Commission addressed the standard when

examination medical opinions concerning causation:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between an injury and the claimant's employment, Wal-Mart v.
Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), but if a medical opinion
is offered on causation, the opinion must be stated within a reasonable
degree of medical certainty.  This medical opinion must do more than state
that the causal relationship between the work and the injury is a possibility.
Doctors' medical opinions need not be absolute.  The Supreme Court has
never required that a doctor be absolute in an opinion or that the magic
words "within a reasonable degree of medical certainty" even be used by the
doctor; rather, the Supreme Court has simply held that the medical opinion
be more than speculation; if the doctor renders an opinion about causation
with language that goes beyond possibilities and establishes that work was
the reasonable cause of the injury, this evidence should pass muster.  See,
Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).
However, where the only evidence of a causal connection is a speculative
and indefinite medical opinion, it is insufficient to meet the claimant's burden
of proving causation.  Crudup v. Regal Ware, Inc., 341, Ark. 804, 20 S.W.3d
900 (2000); KII Construction Company v. Crabtree, 78 Ark. App. 222, 79
S.W.3d 414 (2002).
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3Incredibly, when Dr. Smith was asked about the significance of such a report
occurring before the wreck, he discounted it completely.

After consideration of this matter, I credit the opinions of Zolten over those of Smith.

The testing employed by Zolten and Fowler was up-to-date.  Smith’s, on the other hand,

was outmoded in respects.  Dr. Smith did not test Claimant’s memory, nor did he even

obtain his medical records or Zolten’s report to consider when preparing his own.  Instead

of consulting medical records, including one contemporaneous with the record that

indicated that Claimant suffered no loss of consciousness,3 Dr. Smith simply relied on the

fact that prior to the accident, Claimant had been a dependable worker.  Dr. Zolten, on the

other hand, opined that while Claimant’s scores did not correlate very well with focal

injuries often seen with brain injuries, the pattern of the scores was much more consistent

with the kind of generalized brain damage that occurs with cerebrovascular disease.  This

is corroborated by the fact that Claimant has suffered strokes.  And even Smith admitted

that the brain damage he found could be caused by cerebrovascular or heart disease as

well as traumatic brain injury.  Claimant at the hearing focused on the fact that he suffers

from seizure-like spells that he attributes to the wreck.  But a little over a month before the

accident, on February 27, 2003, he complained of coughing so severe that it was causing

him to black out.  His testimony and that of his daughter was that coughing presages these

episodes.  He has been diagnosed as having COPD, and is a former longtime cigarette

smoker.  Dr. Abou-alsaad was of the opinion that these were a type of presyncopal attacks

triggered by some vasovagal episode with his coughing.  Dr. Carle rendered a similar

opinion.  I credit this.
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Claimant also testified that as a result of one of his seizure-like spells, he fell in

2007 and “busted [his] head open.”  But since I have not found these spells to be

compensable, this injury would not be a compensable consequence under Air Compressor

Equip. Co. v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).

In sum, I find that Claimant has not proven by a preponderance of the evidence that

he sustained a compensable closed-head injury.

B. Whether Claimant is entitled to additional medical treatment by Dr. Phillip

Bufford.

Claimant has argued that he is entitled to is entitled to additional medical treatment

from Dr. Bufford.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).
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4I recognize that Claimant testified that he suffered other injuries, such as a
broken nose and feet, along with glass embedded in his hand, as a result of the 2003
accident.  But the parties have not stipulated to the compensability of such injuries, or
asked that I make a finding concerning such.  Again, I cannot do this sua sponte. 
Thus, these other purported injuries cannot be taken into consideration here.

After consideration of the evidence, I find that Claimant has not met his burden

here.  As noted above, none of the records in evidence concerning Claimant’s treatment

by Bufford reflect that he has treated him for any of his compensable injuries.  Claimant

testified that he treats with Bufford when he has a seizure.  But I have not found this to be

a compensable condition.  In sum, Claimant has not proven by a preponderance of the

evidence that he is entitled to treatment by Dr. Bufford at the expense of Respondents No.

1.

C. Whether Claimant is permanently and totally disabled.

Claimant has also contended that he is permanently and totally disabled.

Respondents No. 1 have argued otherwise.

As the parties stipulated, and the record reflects, the accident of April 4, 2003

resulted in compensable injuries to Claimant’s cervical spine and left knee.4  The cervical

injury is unscheduled.  Cf. Ark. Code Ann. § 11-9-521 (Repl. 2002).  However, the knee

injury is scheduled.  Id. § 11-9-521(a)(3).  A claimant who has sustained a scheduled injury

is limited to the applicable allowances in § 11-9-521, and such benefits cannot be

increased by considering wage-loss factors.  Federal Compress & Whse. v. Risper, 55 Ark.

App. 300, 935 S.W.2d 279 (1996).  The term “permanent total disability” is defined in the

statute as “inability, because of compensable injury or occupational disease, to earn any
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meaningful wages in the same or other employment.”  Ark. Code Ann. § 11-9-519(e)(1)

(Repl. 2002).

Claimant’s entitlement to wage loss disability benefits based on his cervical is

controlled by § 11-9-522(b)(1) (Repl. 2002), which states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to § 11-9-522(b)(1),

when a claimant has been assigned an impairment rating to the body as a whole, the

Commission possesses the authority to increase the rating, and it can find a claimant

totally and permanently disabled based upon wage-loss factors.  Cross v. Crawford County

Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  The wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson Elec.

v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In considering factors that may
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impact a claimant’s future earning capacity, the Commission considers his motivation to

return to work, because a lack of interest or a negative attitude impedes the assessment

of his loss of earning capacity.  Id.  The Commission may use its own superior knowledge

of industrial demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-102(4)(F)(ii) (Supp. 2007) provides:

(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Major cause” is more than fifty percent (50%) of the cause, and has to be established by

a preponderance fo the evidence.  Ark. Code Ann. § 11-9-102(14) (Supp. 2007).

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and  determine the true facts.  Id.  In so doing, the Commission is not required

to believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.
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The evidence adduced at the hearing through the documentary evidence and the

testimony reflects the following:

Claimant is 68 years old and only has an eighth-grade education.  He never

obtained a graduate equivalency degree.  He worked for Magness for 25 years as a truck

driver; and he has been this profession for around 44 years.  Before that, he was a heavy

equipment operator and supervised a sewer and water crew.  Claimant’s desire had been

to continue working at Magness until retirement.  But he is now on Social Security.

With respect to his compensable cervical injury, Claimant underwent a C5-6 fusion

procedure by Dr. Barrett-Tuck on October 28, 2005.  On July 11, 2007, she assigned

Claimant a nine percent (9%) impairment rating to the body as a whole.  Respondents No.

1 accepted this rating.  Claimant testified that he now has continuous pain in his neck,

which he graded as 7/10.  According to him, when he turns his head, he has difficulty

breathing–and that this is a result of the surgery.  However, his records reflect that when

he sought treatment for this problem, Dr. Neis attributed it to reflux.  I do credit, however,

Claimant’s testimony that he has difficulty turning his head to the left–which is clearly an

important ability for a truck driver to possess.

Claimant stated that no one would hire a driver who is suffering from seizures.  I

understand this, and note the statements by his doctors that he is forbidden to drive a

certain period following the most recent episode.  But again, I have not found this condition

to be compensable.  For that reason, I do not factor this, or his memory problems, into this

assessment.  Furthermore, I have taken into account the fact that Claimant is suffering

from other problems unrelated to his compensable injuries–including a history of strokes,
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5Again, I am not addressing whether this refusal was “justifiable” under Ark.
Code Ann. § 11-9-526 (Repl. 2002), or whether this was a refusal to participate in a
program of rehabilitation under § 11-9-505(b)(3).

prostate cancer, heart disease and surgery, arthritis, asthma, diabetes, skin cancer, COPD

and emphysema.

Claimant’s daughter, Bata, did not believe he could still hold down a job for eight

hours a day, five days a week.  She felt that due to his lack of education, he could only

work as a driver—but his condition would foreclose this.

As far back as 2003, Dr. Robbins permitted Claimant to engage in light duty work.

But he did not want to do anything other than drive (which again he was not allowed to do)

because he felt it was demeaning.  Although Magness offered to drive him to and from

work, he ultimately refused.  He testified that he has not looked for a job since leaving

Magness.  When asked why, Claimant responded that he is no longer able to work.  While

citing his deteriorating condition as the reason, however, he pointed out that he had

undergone heart surgery–which has nothing to do with his compensable injuries.  I find

that he is not motivated to return to the workforce.

When Owens evaluated Claimant on January 8, 2004, she suggested a transitional

employment plan.  But Claimant would not cooperate, and refused to return to Magness.5

Moore in her September 22, 2011 evaluation found that Claimant would be unable to

return to gainful employment.  But while she cited his inability to return to driving, his lack

of transferable skills and his pain, she attributed his problems in large part to his mental

condition–which again, I am unable to take into consideration here.
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6The fourth contention of Respondents No. 1 reads:

Further, because claimant declined an offer to return to work for the
respondent employer or declined rehabilitation or job placement
assistance, his claim for further benefits is precluded under Ark. Code
Ann. § 11-9-505(b)(3) and/or Ark. Code Ann. § 11-9-526.

However, this was not made an issue.  For that reason, per Carthan and Singleton,
supra, it will not be addressed.

Based upon my review of all the evidence, I find that Claimant has not proven by

a preponderance of the evidence that he is permanently and totally disabled.  However,

I do find that after considering Claimant’s age, education, work experience, the nature and

extent of his injuries, his permanent restrictions, and all other relevant factors, he has

sustained an eighteen percent (18%) impairment to his wage earning capacity in excess

of his anatomical impairment.  In so doing, I find that Claimant’s compensable April 4, 2003

cervical injury is the major cause of his wage-loss disability.

D. Whether Claimant’s claim for permanent and total disability benefits is

barred by laches.6

Near the end of the hearing, the following colloquy took place:

JUDGE FINE:  Let me ask you one more question and I may go back to this,
Mr. Talbot, from what you said at the opening; I want to be sure I understand
it.  Your defense of laches, what does it apply to?  Does it just apply to this
permanent and total claim?  Does it apply to the head injury?  What aspect
of this claim are you applying the defense of laches to?

MR. TALBOT:  Well–

JUDGE FINE:  I may ask you to give a lengthy or somewhat lengthy
explanation on that so I can understand exactly how I’m supposed to apply
that issue in this case.
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MR. TALBOT:  What bothers us is the doctor had said, Dr. Robbins who was
treating him for the seizures, had said as of August 6, 2003–this is in our
medical record at pages 26 to 27–that he was okay to work, he just, you
know, couldn’t drive.  The employer offered to come get him, pick him up,
bring him to work, take him back home at the end of the day; they hired a
vocational person to meet with him.  She said she would come up with a
transitional employment plan and he just refused to do any of that.  Now, I
know he says, you, he physically could not do it; the doctor had said he
could.  And so he refused that in 2003 and then waited until 2011 to
claim permanent and total disability during which time in those
intervening eight years he developed some of these other conditions
that we talked about.  So that’s, you know, whether that fits within the
laches definition, I guess, is open to debate, but that is the argument behind
that particular contention.

JUDGE FINE: So it goes strictly to the permanent and total issue.  Am I
understanding you correctly?

MR. TALBOT: Right, right.

(Emphasis added)  This mirrors their position as set forth in their contentions, supra.  In

Jones Truck Lines v. Pendergrass, 90 Ark. App. 402, 206 S.W.3d 272 (2005), the

Arkansas Court of Appeals discussed the doctrine of laches in the context of a workers’

compensation claim.  In so doing, the court quoted the following language from Summit

Mall Co. v. Lemond, 355 Ark. 190, 132 S.W.3d 725 (2003):

This court has recognized the laches defense by stating that it is based on
the equitable principle that an unreasonable delay by the party seeking relief
precludes recovery when the circumstances are such as to make it
inequitable or unjust for the party to seek relief now.  The laches defense
requires a detrimental change in the position of the one asserting the
doctrine, as well as an unreasonable delay by the one asserting his or her
rights against whom laches is invoked.

“Laches requires a demonstration of prejudice to the party alleging it as a defense

resulting from a plaintiff’s delay in pursuing a claim.”  Jones Truck Lines, supra (citing

Goforth v. Smith, 338 Ark. 65, 991 S.W.2d 579 (1999)).
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As the party seeking to apply this defense, Respondents No. 1 under Ark. Code

Ann. § 11-9-705(a)(3) (Repl. 2002) must prove their entitlement to the relief

requested–denial of the wage loss disability claim due to the application of laches–by a

preponderance of the evidence.  In applying the above elements to the facts of this case,

I do not find that Respondents No. 1 have met their burden.  There was no “detrimental

change” in their position in the years since the accident.  The delay has not hampered their

defense.  Their counsel, as quoted above, argued that they were prejudiced during this

period because Claimant developed additional health problems.  But as Respondents No.

1 have asserted, those conditions were not tied to the 2003 motor vehicle accident, and

did not result in an increase in the amount of wage loss disability to which I found him

entitled.  Consequently, the laches defense does not lie here.

E. Whether Claimant is entitled to a controverted attorney’s fee.

I find that Respondents No. 1 have controverted Claimant’s entitlement to wage loss

disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on

all indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-715

(Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact set forth above.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-

9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).



Cranfill - Claim No. F304565 45

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1 in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


