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STATEMENT OF THE CASE

On January 11, 2012, the above-captioned claim was heard in Russellville,

Arkansas.  A prehearing conference took place on November 7, 2011.  A prehearing order

entered that day pursuant to the conference was admitted without objection as

Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues,

and respective contentions, as amended, were properly set forth in the order.

Stipulations

The parties discussed the stipulations set forth in Commission Exhibit 1.  With an

amendment of the second stipulation at the hearing, they are the following five, which I

accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/self-insured employer relationship existed on August 30,

2009, when Claimant was involved in a job-related accident that resulted in

a compensable closed head injury, and compensable injuries to his right

upper extremity and left ear.

3. Respondents accepted the above injuries as compensable and paid medical

and temporary total disability benefits in connection therewith.

4. Claimant earned an average weekly wage sufficient to entitle him to rates of

$450.00/$338.00.

5. Claimant’s healing period ended October 22, 2009.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable injury to his left eye.

2. Whether Claimant is entitled to additional medical treatment.

3. Whether Claimant is entitled to permanent partial disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

All other issues were reserved.

Contentions

The respective contentions of the parties are:

Claimant:

1. Claimant contends that he is in need of additional medical treatment;

however, he moved to Florida in order to assist his sick father, who
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subsequently died, and the claimant has not been able to obtain

authorization from the respondents to get medical treatment in Florida.

2. The claimant contends that he has permanent impairment because of his

closed head injury, his hearing loss and his vision loss.  He contends that if

the respondents will not designate a facility to do a current assessment

regarding his injuries, the Commission should exercise its authority and

designate a physician/medical facility to assess the claimant’s current

condition.

3. The claimant contends that if the medical records support entitlement to

temporary total disability benefits he would be entitled to such benefits.

4. The claimant contends that his attorney is entitled to an appropriate

attorney’s fee in regard to any disability benefits awarded.

Respondents:

1. Respondents contend that they accepted claimant’s injury as compensable

and provided all reasonably necessary medical treatment.

2. Respondents paid temporary total disability benefits until the UAMS

neurosurgeon treating Claimant advised on October 22, 2009, that claimant

was neurologically intact with no deficits and the CT scan showed resolution

of his SDH and subarachnoid hemorrhage and released the claimant to

return to work with no follow-up needed.  Respondents provided extensive

evaluation and treatment of the claimant following this injury.  Claimant did

not seek additional treatment after October 22, 2009, and Respondents deny
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that additional medical treatment is reasonably necessary at this time.

Respondents deny that claimant attempted to obtain authorization for

additional medical treatment in Florida.

3. Respondents are unaware of any permanent impairment rating.  The

claimant’s head injury apparently resolved according to the neurosurgeon.

Claimant’s left eye complaints were not related to the injury according to the

ophthalmologist and should resolve.  Shortly after the injury, the UAMS

physicians indicated that claimant may possibly have some hearing loss but

it was too early to determine that.  Accordingly to the October 13, 2009

audiology report, the claimant had a mild conductive hearing loss in the left

ear through 1000 Hz sloping from a borderline to moderately-severe hearing

loss in the higher frequencies.  Respondents are unable to translate that into

a permanent impairment rating.

4. Respondents deny that Claimant is entitled to additional temporary total

disability benefits.  The claimant was released almost two years ago.

According to his prehearing questionnaire response, he apparently moved

to Florida to care for his father.  He sought no additional medical treatment

until this very recent request.

5. Respondents deny that they owe an attorney’s fee.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the Claimant/witness and to observe his demeanor, I hereby make the

following findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-

704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant did not prove by a preponderance of the evidence that he

sustained a compensable injury to his left eye.

4. Claimant did not prove by a preponderance of the evidence that he is

entitled to additional treatment of his closed-head, left eye, or right upper

extremity injuries.

5. Claimant proved by a preponderance of the evidence that he is entitled to

further treatment of his left ear.  Respondents are hereby directed to obtain

treatment for him within a reasonable vicinity of his home in Florida.

6. Claimant did not prove by a preponderance of the evidence that he is

entitled to a permanent impairment rating for his left eye, left ear, right upper

extremity, or closed-head injuries.

7. Claimant did not prove by a preponderance of the evidence that he is

entitled to a controverted attorney’s fee.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.
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Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of one index page and 50 numbered pages thereafter;

Respondents’ Exhibit 1, another compilation of Claimant’s medical records, consisting of

one index page and 25 numbered pages thereafter; and Respondents’ Exhibit 2,

audiogram reports dated January 29, 2008 and February 15, 2009, consisting of one index

page and one page thereafter.

Adjudication

Claimant was involved in a job related accident on August 30, 2009, which he

described as follows:

I worked for [Respondent] Tyson.  I was the maintenance worker, and they
made a call over the radio and said they were having a problem at the
Number 2 overland–it’s an oil recycling for frying chicken for the plant.  And
I went over there and talked to the person who was operating the line, which
was Loretta.  And we were talking in front of it, and she was saying, “This is
not working right.”  I’m looking down, we’re talking to each other, and, then,
it blows out.  The oil–it was like a reservoir–360 degrees oil blows out and
gets me on my arms and her on her face and some on my stomach.  It
burned so, you know, badly that I was like looking for something to cool it off
and I was going to the eye wash station and I passed out–fell backwards, hit
my head, and the rest–I remember is them taking me to the–or consciously
remember them at the nurse’s station.

His testimony was that he suffered a loss of consciousness, and that while he vaguely

remembers being at the nurse’s station, “[i]t was kind of like in and out.”

As the parties stipulated, and I have accepted, Respondents accepted as

compensable Claimant’s closed-head, left ear, and right upper extremity injuries.

However, they have denied that he sustained a compensable left eye injury, and
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controverted his entitlement to additional benefits.  That was the impetus for this claim and

hearing.
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A. Whether Claimant sustained a compensable injury to his left eye.

Claimant has contended that as a result of his work-related fall, he also suffered a

compensable injury to his left eye.  Respondents deny this.

In Ark. Code Ann. § 11-9-102(4)(A)(i) (Supp. 2011), "compensable injury" is defined

as follows:

(i) An accidental injury causing internal or external  physical harm to the
body . . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Supp. 2011).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. §

11-9-102(16)(A)(i).  The element “arising out of . . . [the] employment” relates to the causal

connection between the claimant’s injury and his or her employment.  City of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s

employment “when a causal connection between work conditions and the injury is apparent

to the rational mind.”  Id.  If the claimant fails to establish by a preponderance of the

evidence any of the requirements for establishing compensability, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

This standard means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, ___ S.W.3d ___; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).
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1According to his medical records in evidence, his first hospitalization there
occurred immediately following his injury; he was ultimately transferred to the University
of Arkansas for Medical Sciences (“UAMS”) to treat, inter alia, his burns.  His second
and third hospitalizations at Saint Mary’s occurred on  September 4, 2009 and
September 11, 2009, respectively.

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

At the hearing, Claimant testified that while he was hospitalized at Saint Mary’s

Hospital for the second time,1 “I remember looking around the room and my left eye

was–distorted vision.”  He stated that he had never had distorted vision in that eye prior

to his August 30, 2009 accident.

Claimant’s Exhibit 1 and Respondents’ Exhibit 1 detail the treatment that Claimant

has undergone for his injuries from the August 30, 2009 work-related incident.  As

Claimant testified and the medical evidence reflects, he first underwent treatment for his

eye injury on October 15, 2009–a little over six weeks after his work-related fall on August

30, 2009.  Respondents arranged for him to see Dr. Andrew Lawton.  The doctor’s report

reads:
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Mr. Crago is a 45-year-old man with a chief complaint of burning his arm and
then falling at work on August 31, 2009.  He struck the left side of his head
on the floor.  He developed a subdural hematoma that was treated with
observation.  Since he left the hospital, he has noted that the vision in his left
eye is distorted.  Objects look farther away with the left eye than the right.
He looked at an Amsler grid and noted that the lines were not straight.  He
has not noted any diplopia.  A medical history was significant for otherwise
good health.  A review of systems revealed no additional contributory factors
in the dermatological, neurological, respiratory, cardiovascular, gentourinary,
alimentary, and hematologic systems.  The ocular history was significant for
the problems listed above.  The family history indicated no contributory
factors.  The social history showed no tobacco and monthly alcohol
consumption.  Current medications included nothing on a regular basis.
Allergies were reported to no medications.

At examination, visual acuity at distance with correction was 20/20 in the
right eye and 20/20 (-1) in the left eye.  The right pupil measured 5 mm in the
dark and 3 mm in the light.  The left pupil measured 5 mm in the dark and 3
mm in the light.  Bot pupils responded symmetrically to a light in either eye.
No relative afferent pupillary defect was noted.  Both eyes moved fully in all
directions.  Pursuit and saccades were intact.  Both eyes were properly
aligned.  An external examination revealed a normal appearance of the
eyelids, orbits, lacrimal glands, lacrimal drainage system and regional lymph
nodes.  Humphrey 24-2 threshold visual field showed no defects in either
eye; the tests were reliable.  Amsler grid testing was normal in his right eye.
He reported bowing in of the lines toward the center with his left eye.  A slit
lamp examination demonstrated a normal appearance of the eyelids.  The
conjunctiva was quiet in both eyes.  The corneal epithelium, endothelium,
tear film and stroma had a normal appearance.  The anterior chambers were
deep and quiet.  The irises appeared normal.  Both lenses demonstrated
clear anterior and posterior capsules, nuclei, and stroma.  Intraocular
pressures by applanation were 8 mm Hg on the right and 9 mm Hg on the
left at 10:30 AM.  Following dilation, examination of the posterior segments
revealed pink, flat optic discs with cup-to-disc ratios of 0.2 on the right and
0.2 on the left.  The reflex of the left macula looked different from the right.
The nerve fiber layers, retinal blood vessels, vitreous, and peripheral retinas
were intact in both eyes.  The patient was oriented to person, placed, affect,
and date.

Assessment:  No central nervous system damage secondary to the fall.
His symptoms and findings suggest a macular process in the left eye
such as central serous retinopathy.  This condition would be related to
stress rather than directly to the fall itself.  Central serous retinopathy
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is self limited and will resolve on its own in the vast majority of cases
within several months.

(Emphasis added)

In his testimony, Claimant sought to tie the “stress” cited by Dr. Lawton to his work-

related accident–stating that since he was injured and prior to his eye examination, his

eyesight and his health have caused him stress.  But under cross-examination, he

admitted that being threatened with arrest and commitment to a facility during this period

was stressful as well.  Nonetheless, he felt that the former was more stressful than the

latter.

Claimant stated that his eye condition did not improve as Lawton predicted, and he

went to see Dr. Shane Keast in Florida.  Keast examined Claimant on September 6, 2010

and gave the following diagnosis when referring him to the Florida Retina Institute:

“Macular abnormality os [with] distorted vision.  Central serous?”  Claimant’s testimony

describing his condition was as follows:

I have distorted vision in my left eye . . . [i]t’s kind of like if there was a shiny,
metal mirror-kind-of object and you’re looking at and you hit it with a ball
peen hammer, there would be spots where it doesn’t look clear.  Like right
now, if I cover this–you looked distorted compared to this eye.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).  Based upon my review of the evidence, I credit

Dr. Lawton’s findings highlighted above.  I find that Claimant has not proven that he

sustained a compensable left eye injury because he has not shown that he has objective
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findings of an injury as opposed to a condition that Lawton attributed to stress–which

Claimant has not proven was caused by his work-related injury.
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B. Whether Claimant is entitled to additional medical treatment.

Claimant has contended that he is entitled for additional medical treatment of his

injuries, but has been unable to do so since he moved to Florida in order to tend to his ill

father.  Respondents have alleged that Claimant did not seek additional treatment after

October 22, 2009, and that he did not try to obtain authorization for additional treatment

in Florida.  Further, they have contended that they provided all reasonable and necessary

treatment to him, and that no further treatment is warranted.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  The standard “preponderance of the

evidence” means the evidence having greater weight or convincing force.  Barre v.

Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 442 (1947).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).
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Left Eye.  Because I have not found that Claimant sustained a compensable injury

to this body part, this portion of his claim for additional treatment must fail at the outset.

Right Upper Extremity.  The parties have stipulated, and I have accepted, that

Claimant sustained a compensable injury to this area of his body.  The medical records

document that as a result of the August 30, 2009 incident, he sustained a second-degree

burn to his right forearm.  However, the last reference to this injury in his records is

September 11, 2009, when he returned to Saint Mary’s and continued to have the wound

dressed.  This was only 12 days after the burn occurred, and well short of the end of his

healing period to which the parties have stipulated–which was October 22, 2009.  There

is no indication from the evidence that Claimant is in need of additional treatment of his

burn; he did not cite it during his testimony as being one of his current problems.

Consequently, he has not proven his entitlement to such treatment.

Left Ear/Closed Head Injury.  His medical records show that in addition to treating

at UAMS and Saint Mary’s Hospital, Claimant treated at Timber Ridge, a brain injury

rehabilitation center.  While there, according to Claimant, he was not only suffering from

dizziness and vertigo, but he also had no hearing in his left ear.  The ear problem, like his

alleged eye problem, was something he first noticed during his second stint at Saint

Mary’s.  The first time he treated at Timber Ridge, he left prematurely.  But he returned

there when Respondents’ representative threatened to terminate his benefits if he did not

go back.  While there, he underwent an evaluation by an audiologist.  When asked what

problems he was having at the time of this evaluation, Claimant responded:  “Dizziness,

vertigo, and I couldn’t hear out of my left ear.”  He admitted that while he testified at his
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deposition that after he passed out at work, the next thing he remembered was waking up

at UAMS, he now recalls going to the nurse’s station, the ambulance, and being at Saint

Mary’s as well.  Claimant attributed this discrepancy to reviewing the journal he kept; but

he also admitted that he reviewed this journal prior to his deposition.

He had “agonizing” headaches following the August 2009 accident.  As a result, he

was administered morphine.  Claimant denied having memory problems prior to the work-

related incident.

Claimant was involved in an automobile accident on October 4, 2011.  He admitted

that when he sought treatment thereafter, he included as his symptoms “dizziness” and

“ringing in the ears.”  However, those have since resolved.  His hearing problem now has

resolved to the point that he has no problems understanding conversation.  However, he

understands that he still has a problem with respect to low-frequency sounds.  While he

also experienced headaches after the accident, those have yet to resolve.  He is not

currently taking any medication.

Claimant testified that he desired to leave Timber Ridge because he did not feel that

he needed the level of help that they were insisting he needed–with activities of daily living

such as eating and showering.  He testified that he does not have problems with these

activities, with holding down a job or managing his money, or with making decisions.

His medical records reflect that he underwent a CT scan on August 31, 2009 that

Dr. Douglas Kerin wrote showed:

Left temporal parietal acute subdural hematoma measuring six millimeters
in thickness without ventricular cyst, subarachnoid hemorrhage left,
intracranial air consistent with mastoid fracture, hyperdensity in the
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suprasellar cistern on the left which needs to be evaluated for possible berry
aneurysm.

After Claimant was admitted to Saint Mary’s on September 11, 2009, his family reported

that he had “significant functional decline” and “cognitive issues.”  He was diagnosed as

having a traumatic closed brain injury and was prescribed occupational and physical

therapy, along with pain management.  Claimant was transferred to Timber Ridge on

September 15, 2009 and underwent inpatient therapy there.  However, he left against

clinical advice on September 18, 2009.  However, he later returned.

Claimant underwent a neuropsychological evaluation on September 28 and 30 and

October 5 or 2009.  He was administered the following tests:

! Green Word Memory Test
! Wechsler Adult Intelligence Scale, Third Edition
! Wechsler Memory Scale, Third Edition
! Trail Making Test
! Wisconsin Card Sorting Test
! Hooper Visual Organization Test
! Judgment of Line Orientation, Form V
! Finger Tapping Test
! Grooved Pegboard Test

The Conclusion section of the report, prepared by A.J. Zolten, Ph.D., and Ken Webb, M.S.,

Licensed Psychological Examiner, reads in pertinent part:

The current administration of the Wechsler Adult Intelligence Scale, Third
Edition, indicated that global cognitive function was well within the average
range and was above the 50th percentile among his chronological age peers.
Verbal and Performance Scales were also within this range.  The Perceptual
Organization Index was a noted strength for Mr. Crago with its score within
the high average range.  Both auditory and visual, immediate and delayed
memory skills were indicated to be in the average range or higher.  Mr.
Crago also performed well on tasks of fine motor skills, visual perceptual
ability and higher executive cognitive skills.  In general, there were no
cognitive deficits noted in this evaluation.
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2In making this statement, I am aware of the last line of Zolten’s report
immediately above this.  But he did not tie these issues to Claimant’s injury or even
make a definitive recommendation of additional treatment.

Mr. Crago presented for evaluation with some press to his speech, verbal
responses that were, at times, off task, and with general restlessness and at
least some mild agitation that was related to his frustration(s) about being at
Timber Ridge Ranch.  It is unclear whether this observed behavior is related
to his closed head injury or part of a premorbid personality style or a
premorbid syndrome associated with a mood disturbance.  Further
evaluation from a psychiatric standpoint might better clarify these issues.

His Discharge Summary from Timber Ridge does not recommend any additional

treatment,2 but summarizes the results of his treatment there:

! Able to follow a daily schedule independently.  At admission he
required minimal assistance to follow his schedule or to carry his
memory notebook.

! Able to complete grooming, dressing, bathing and toileting activities
independently.  At admission he required occasional verbal cues to
complete these tasks in a timely manner.

! Able to answer questions pertaining to medication labels and
household cleaners with 100% accuracy consistently.  Ad admission
he was able to complete these task with 92% accuracy.

! Mr. Crago is able to stay on task for up to 20 minutes if it’s a task of
choice.  At admission he was able to attend to pen and paper
activities for 10 minutes inconsistently before requiring minimal verbal
cues to return to activity.

! At admission, Mr. Crago was easily distracted by his surroundings.
For example, in a group setting with a lot of talking or activity going
on. He has demonstrated the ability to tune out distractions at times
and complete therapy activities.

! Difficulty with higher-level independent living skills such as problem
solving, projecting consequences, and processing complex
information.  Able to problem solve activities that pertain to financial
management, household and community safety and medication safety
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with 92% accuracy at admission.  Currently Mr. Crago is able to
complete these activities with 96% accuracy.

! Completing moderate level money management with 98 to 100%
accuracy.  Ad admission he was completing simple level money
management with 98% accuracy.

! Able to carry out a full day of activities with minimal complaints of
fatigue.  At admission Mr. Crago’s endurance was decreased and he
was unable to carry out a full day of activities without moderate
complaints of fatigue.

Finally, I note that on October 22, 2009, Drs. Samer Elbabaa and Kaled Krisht at

the UAMS Neurosurgery Clinic gave Claimant a full release with respect to his head injury:

HISTORY:  Today I had the pleasure of seeing Mr. Crago who presented to
our Neurosurgery Clinic in followup for a left traumatic subdural hematoma
and right posterior frontal subarachnoid hemorrhage and left temporal
contusion . . . CT of the brain showed a left convexity subdural hematoma
and a left temporal contusion as well as a right posterior frontal
subarachnoid hemorrhage.  The patient was discharged on September 3 and
was asked to follow up in our clinic with a repeat CT of the brain.  The
patient took a course of dilantin for seven days and has been off dilantin for
a while.  He has been feeling well and reports no nausea and/or vomiting.
No headache.  No focal deficits.  No weakness, no numbness.  No cranial
nerve deficits.  The patient presents today with a repeat CT of the brain.
This is compared to his last CT which was taken on September 3, 2009.
There appears to be interval resolution of the left subdural hematoma as well
as the left temporal contusion and no subarachnoid hemorrhage could be
noted.

PHYSICAL EXAMINATION:  On examination today the patient is awake,
alert and oriented x3.  Cranial nerves II-XII grossly intact.  He is conversant.
Speech is fluent and appropriate.  He moves all extremities x4 with 5/5
strength throughout.  Deep tendon reflexes are equal throughout.  No
cerebellar signs can be noted.

ASSESSMENT AND PLAN:  This is a 45-year-old gentleman who presents
in followup for a left subdural hematoma and a right posterior frontal
subarachnoid hemorrhage and left temporal contusion.  The patient is
neurologically intact with no deficits and CT shows resolution of his
subdural hematoma and subarachnoid hemorrhage.  The patient may



Crago - Claim No. F907895 19

return to work at this time, and he will need no further followup.
However, if he does develop any seizure activity, any headache, nausea or
vomiting or altered mental status or focal deficits, the patient was asked to
seek immediate medical attention.  Dr. Elbabaa has seen and evaluated the
patient and has reviewed the patient’s CT and he agrees with the above
plan.

(Emphasis added)  I credit the findings of Drs. Zolten, Elbabaa and Krisht.

In sum, the evidence before me does not show that Claimant needs additional

treatment of his closed-head injury.  While he seeking a permanent impairment rating in

connection with this injury, I note that the Commission has held that referral to a provider

solely for the purpose of assignment of a permanent impairment rating does not constitute

reasonable and necessary medical treatment.  See Palasota v. Chandler Int., 2006 AWCC

24, Claim No. F100218 (Full Commission Opinion filed February 8, 2006).

As for Claimant’s hearing and vestibular problems, he was sent to an audiologist.

Lisa Richey, Au.D (Doctor of Audiology) conducted her evaluation and testing on October

9, 2009.  Her report reads:

Mr. Crago was seen on 10-9-09 for a complete audiological evaluation and
dix-Hallpike testing.  As you know, the patient had an accident in August of
2009.  He received a blow to the left side of his head resulting in a temporal
bone fracture.  The patient reported that blood came out of his left ear.  After
the accident, while laying in his hospital bed, he would become dizzy.  The
patient described his dizziness as a spinning sensation, and that the
dizziness is initiated by change in position.  An ENT consult is scheduled in
the near future.

Upon otoscopic examination, the patient’s left ear canal was found to be
occluded with dried blood.  The debris was removed prior to any testing.

Pure-tone air and bone conduction testing in the right ear revealed
essentially normal hearing through 6000 Hz, except for a slight drop into the
mild hearing loss range at 1000 Hz.  The hearing did drop at 8000 Hz into
the moderately-severe range.  In the left ear, a mild conductive hearing loss
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was revealed through 1000 Hz, sloping from a borderline to moderately-
severe hearing loss in the higher frequencies.  Speech reception thresholds
were in good agreement with pure-tone averages for both ears indicating
good test reliability.  Tympanometry revealed Type A tympanograms
bilaterally indicative of normal tympanic membrane movement.  Acoustic
reflexes were present, probe right and absent, probe left.

Dix-Hallpike testing revealed a classic positive response for Benign
Paroxysmal Positional Vertigo (BPPV), head left.  In light of the positive
response, left-sided canalith repositioning was done.  The patient was not
dizzy upon rising.  He was scheduled to return to our clinic for follow-up
testing in one week.

The conductive hearing loss, left ear, and the absent acoustic reflexes,
probe left, are most probably due to the trauma of the accident.  The ENT
consultation will help to determine if further medical intervention is needed.

The patient phoned our office on the morning of October 12, 2009 and
reported that he was completely free of his dizziness.  The follow-up
appointment was canceled.

Richey recommended additional treatment from an ear, nose and throat specialist,

and I credit this.  As the Arkansas Court of Appeals has held, a claimant may be entitled

to additional treatment even after (as here) the healing period has ended, if said treatment

is geared toward management of the injury.  See Patchell v. Wal-Mart Stores, Inc., 86 Ark.

App. 230, 184 S.W.3d 31 (2004); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649

S.W.2d 845 (1983).  Such services can include those for the purpose of diagnosing the

nature and extent of the compensable injury; reducing or alleviating symptoms resulting

from the compensable injury; maintaining the level of healing achieved; or preventing

further deterioration of the damage produced by the compensable injury.  Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex, supra.  After consideration

of the evidence, I find that Claimant has proven by a preponderance of the evidence that
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he is entitled to further treatment of his left ear.  Respondents are hereby directed to obtain

treatment for him within a reasonable vicinity of his home in Florida.

C. Whether Claimant is entitled to permanent partial disability benefits.

Claimant also alleges that she is entitled to permanent partial disability benefits.

An injured worker has the burden of proving by a preponderance of the evidence that they

are entitled to compensation for a permanent physical impairment.  Jarrett v. Sol Alman

Co., 2003 AWCC 101, Claim No. E904563 (Full Commission Opinion filed May 30, 2003).

Under Ark. Code Ann. § 11-9-102(4)(F)(ii)(a) (Supp. 2005), “Permanent benefits shall be

awarded only upon a determination that the compensable injury was the major cause of

the disability or impairment.”  A “major cause” is defined as more than fifty percent (50%)

of the cause, and a finding of major cause must be proven by a preponderance of the

evidence.  Id. § 11-9-102(14).

It is the duty of the Commission to determine whether the injury caused any

permanent anatomical impairment and, if such impairment did occur, the Commission must

determine “the precise degree of anatomical loss of use.”  Jarrett, supra (citing Johnson

v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser

Co., 46 Ark. App. 295, 880 S.W.2d 320 (1994)).  Pursuant to Ark. Code Ann. § 11-9-522(g)

(Repl. 2002), the Commission has adopted the Guides to the Evaluation of Permanent

Impairment, Fourth Edition (the “AMA Guides”), for assessing anatomical impairment,

“exclusive of any sections which refer to pain and exclusive of straight leg raising tests or

range of motion tests when making physical or anatomical impairment ratings to the spine.

See AWCC R. 099.34.  As part of its duty to translate medical evidence into an appropriate
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impairment finding using the AMA Guides, the Commission may assess its own impairment

rating using the Guides as opposed to relying solely on its determination of the validity of

ratings assigned by physicians.  Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001).

Left Eye.  Claimant is seeking for the Commission to sign an impairment rating, and

award attendant permanent partial disability benefits, for this alleged injury.  However,

because I did not find such an injury to be compensable, this must fail at the outset.

Left Ear.  With respect to his left ear injury, which again the parties stipulated

compensable, I note that any determination of the existence or extent of physical

impairment must be supported by objective and measurable physical or mental findings.

Ark. Code Ann. § 11-9-704(c)(1)(B) (Repl. 2002).  Concerning injuries such as this

particular one, § 11-9-102(16)(A)(iii) states:

(a) Objective evidence necessary to prove physical or anatomical impairment
in occupational hearing loss cases may be established by medically
recognized and accepted clinical diagnostic methodologies, including, but
not limited to, audiological tests that measure air and bone conduction
thresholds and speech discrimination.

(b) Any difference in the baseline hearing levels must be confirmed with a
subsequent test within the next four (4) weeks but not before five (5) days
and being adjusted for presbycusis.

The medical records in evidence reflect that Claimant underwent hearing testing,

including an air and bone conduction study, on October 9, 2009.  While this testing,

discussed supra in the context of the additional treatment issue, clearly is of a type

authorized by § 11-9-102(16)(A)(iii)(a), no confirmation testing apparently took place in the

next five to 28 days as required by § 11-9-102(16)(A)(iii)(b).  For that reason, no objective



Crago - Claim No. F907895 23

3Claimant in his contentions did not indicate that he was seeking permanent
partial disability benefits in connection with this particular injury.  But because the
parties have stipulated that he suffered a compensable injury to this body part, I am
addressing this out of an abundance of caution.

findings exist that enable me to award an impairment rating for alleged hearing loss, as

Claimant is seeking.

Right Upper Extremity.3  As discussed above, Claimant’s second-degree burn is not

mentioned in his medical records after September 11, 2009, although he did not reach the

end of his healing period until October 22, 2009.  The record is silent on whether he

suffers from any permanent condition, and he did not address this subject in his hearing

testimony.  In sum, there is no basis upon which to award Claimant a permanent

impairment rating here.

Closed-Head Injury.  I have revisited the records of Claimant’s treatment and

evaluation of his closed-head injury, discussed extensively above.  In light of the standards

set forth in the AMA Guides, particularly Table 2, Page 4/142 thereof, I am unable to find

that he is entitled to an impairment rating in any amount or degree.

D. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,

745 S.W.2d 647 (1998).  Claimant has asserted that his attorney is entitled to a

controverted fee pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).  However, since he

has not shown entitlement to any additional indemnity benefits, he has not proven that an

attorney’s fee should be awarded herein.
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CONCLUSION

Judgment is hereby entered In accordance with the findings of fact set forth above.

Respondents are directed to pay benefits in accordance therewith.  All accrued sums shall

be paid in a lump sum without discount, and this award shall earn interest at the legal rate

until paid, pursuant to Ark. Code Ann. § 11-9-809.  See Couch v. First State Bank of

Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


