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STATEMENT OF THE CASE

A hearing was conducted in this claim to determine the claimant’s entitlement to workers’

compensation benefits.  On July 16, 2012, a pre-hearing conference was conducted in this claim,

from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing and

the contentions of the parties relative to the afore.  The Pre-hearing Order is herein designated a

part of the record as Commission Exhibit #1.

The testimony of Jackie Covington Latham, the claimant; Timothy Latham, and Gary

Gestring, coupled with the June 27, 2012, deposition of the claimant, along with medical reports

and other documents comprise the record in this claim.  Subsequent to the hearing the parties

were directed to reach an agreement regarding the claimant’s average weekly wage and
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corresponding compensation benefit rates.  The parties were unable to accomplish the afore.  In

correspondence of September 4, 2012, the respondents have submitted records on which they

base their contentions regarding the appropriate compensation benefit rates.  The afore also

reflects the contention of the claimant regarding the appropriate average weekly wage.  The

September 4, 2012, correspondence and records are herein bluebacked and designated a part of

the record in this claimant as a supplemental exhibit.

DISCUSSION

Jackie Covington Latham, the claimant, with a date of birth of July 7, 1973, is a high 

school graduate who has also taken some vocational computer classes, commenced her

employment as a sales representative with respondent-employer on May 10, 2010.  Prior to her

employment by respondent-employer the claimant worked for another employer for nineteen (19)

years.  The claimant was without employment for approximately one (1) month between jobs. 

Although she filed, the claimant did not receive unemployment benefits during the afore period.

The testimony of the claimant reflects that she interviewed with the owners of respondent-

employer prior to her employment:

     At the time I went in, I wasn’t - - I can’t recall what was on my
resume, but I believe it was a sales rep.  At the time of my
interview, Stacy wanted me to sort of work inside the office, Gary
wanted me as outside sales.

     At the time, I had been employed for nineteen years, if a
customer needed - - if a salesman was not in the office and they
needed to see somebody, I would go and see that customer.  As far
as cold calling on somebody, I had never done that. (T. 79).

As to her knowledge of the duties and responsibilities as a sales representative for respondent-

employer, the claimant testified:
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     No, sir.  I mean, I knew the sales business from handling three
salesman.  I mean, as far as what to do, basically. (T. 79).

At the time the claimant commenced her employment with respondent-employer on May 10,

2010, the claimant lived in Jonesboro.  The claimant moved to Paragould in February 2011.

The claimant testified that she was not paid by the hour nor did she clock-in.  The

claimant’s testimony reflects, regarding her earnings and method of payment while employed by

respondent-employer:

     No, sir.  I - - at the time I was hired in, it was strictly salaried.  It
was based on a forty-hour week.  I did not clock in.  I was not - - I
did not punch a clock at all.  It was paid based on forty hours a
week.  At first when we talked about money, he was going to pay
me twelve dollars an hour and he said that instead of making twelve
dollars an hour, he wanted to back it down to eleven fifty and let
the fifty cents an hour make up the difference for my health
insurance.  And then, I was to make ten percent commission on all
my commissions.  I was to get a Christmas bonus, which was
approximately a little over three hundred dollars and never got my
year-end bonus.

     And then, I was to get one hundred and fifty dollars at the time I
was hired in, it was considered as gas.  On my check stubs, you will
see it shows a car allowance, it was never a car allowance because
it was my personal vehicle.  I mean, it was strictly gas.  Once I had
been there for a while, the gas was - - the increase - - the hundred
and fifty dollars a month that I was getting for the allowance was
supposed to increase.  It never increased the year and a month that
I was there. 
(T. 32-33).

The claimant elaborated on her employment activities as an outside sales representative for

respondent-employer.  Regarding the afore, the testimony of the claimant reflects:

     Absolutely.  I was at Chamber meetings at night.  If I was at
Chamber meetings, I did not get any more money or anything like
that.  There was a lot of times that I was calling on their customers
even though I didn’t get anything from that.
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     Their established customers for Art Advertising; their
established customers.  If I was in an area and I knew that they had 
a customer there, I would go in and drop off catalogs.  You know,
I mean, I was - - Art Advertising at the time I came there was not
familiar with wearables.  I was trying to really get into the
wearables, the clothing line, embroidery, screen printing, ad
specialties, that type of thing.  And kind of - - extend out what they
were selling. (T. 33)

The claimant asserts that on April 20, 2011, she sustained an injury to her back in a motor

vehicle accident while within the course and scope of her employment.  As noted above, the

claimant was employed by respondent-employer as an outside sales representative.  

The claimant testified regarding the circumstances surround her employment and the

occurrence of the April 20, 2011, motor vehicle accident.   The testimony of the claimant reflects,

regarding the afore:

     The morning - - let me start on the 19th, Your Honor.  On the
19th I had left Jonesboro approximately 2:30  - - 2:56 that
afternoon.  I had to make a stop at Colson to deliver some business
cards, and then, I had to go on to L.A. Darling, be there at 3:30
that afternoon.  At the time I delivered to Colson, I accidentally
dropped the wrong business cards there.  I actually left L.A.
Darling’s business cards at Colson and did not realize it until I got
an e-mail from my customer, once I to L.A. Darling’s.  At the time
I got L.A. Darling, I - - that customer did not even know that I was
there at the parking lot.  So, at the time I discovered what I had
done, I immediately sent out e-mails and text messages and left
even a voice mail for both of those customers.  This is the delivery
ticket from April the 20th showing that I had delivered to L.A.
Darling, once I had already been to Jonesboro that morning and
went back to L.A. Darling.  My delivery ticket for Colson, the only
reason I do not have that is because that was turned in at the last
time I picked up my - - at that point I picked up my last paycheck
from Art Advertising, I had turned in that Colson delivery ticket.
(T. 29-30).

The claimant’s testimony reflects that she sent an e-mail to her contact, Laura Bean, the
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purchasing agent at Colson Casters notifying her of the mistaken delivery of the business cards,

and relaying that she would remedy the situation the next morning, April 20, 2011.  Regarding the

afore, the claimant testified:

     Absolutely.  Like I’d said, at 2:56, and e-mail - - I think it was
approximately 2:56, ten until three, I got an e-mail frm her saying,
“Oops, you delivered the wrong business cards.”  Immediately, I
turned around and e-mailed her back and said, “I’m sorry, I’ve
made that mistake.  I’ll be there at - - the first thing in the morning
to correct that.”  I did leave home that morning around 7:15, 7:20. 
I made the trip.  I had to go to Jonesboro first because Colson
Casters had my business cards for L.A. Darling.  So, it’s not like I
can make a delivery in Paragould, because I had the wrong business
cards for my customer in Paragould, and then, once I got to
Paragould, I could deliver them the right cards. (T. 30). 

The claimant testified that she left her house in Paragould at approximately 7:15 or 7:20 a.m., on 

April 20, 2011, a proceeded to Colson Caster in Jonesboro:

     At the time I got to Colson Casters, there was no delivery to be
exchanged, because she had actually received her delivery ticket on
the 19th, the day before.  So, when I got there at eight o’clock, I
went and met with Laura, we exchanged the business cards and I
left.  I got to L.A. Darling at approximately ten until 9:00,
something like that. 

     At the time I got to L.A. Darling, my contact at L.A. Darling
was not there, she was in Corning that morning.  So, I had to call
somebody else in purchasing, which came out and signed my
delivery ticket.  
(T. 31).

The claimant continued regarding her actions thereafter:

     There was a few customers that I had been calling on.  I had
stopped making cold calls in Paragould, but I was still calling on
some of the ones that I was trying to establish accounts with.  So,
at the time I left L.A. Darling, I had went by the Paragould City
Police Department.   I had been talking to them about scratch pads
and citation books.  I had went by the Chamber of Commerce in
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Paragould and dropped off a few pens and note pads.  And, then I
had went to Burchfield Family - - Family Clinic.  And then,
Dickinson Chiropractic Clinic.  From that - - from there, I went to
my house.  I grabbed a few delivery tickets that I had left on my
disk from the night before that I had been working on, along with a
few quotes, and then, grabbed my delivery - - my briefcase, put
those in the car and ran back in and used the restroom, grabbed
some peanut butter and crackers and at the time I was in the
restroom was when he [claimant’s husband] came in.  

     I was not there over maybe five or ten minutes. (T. 31-32).

The claimant continued regarding her actions on April 20, 2011, leading up to the motor

vehicle accident:

     At the time, I left my house, went down approximately a mile,
mile and a half, two miles down the road, and I was hit head on
going down old Rocking Chair Road.  A seventeen-year-old young
man ran the stoplight or stop sign there at McDaniel and there was
- - he ran the stop sign, and there was a truck that hit his front
corner panel of his vehicle, which then, the truck came into my lane
and hit me head on at forty-five miles an hour.  There was - - there
is no - - it’s embankments on each side of the road; there was
nowhere for me to go.  

     At the time I was injured, not only the air bag, if you’ve ever
been hit by one of those, it’s a big impact.  I had whiplash in my
neck and my neck, I couldn’t even hardly move it.  My back, my
muscles were pulled in my upper back.  My lower back, I’m just
going to say from the top of my crack up until about the middle-
way of my back and across my shoulders were hurting.  And my
right ankle and my right knee from hitting the dashboard and the
motor coming in, hurt my ankle, it was not broke.  That is the only
x-ray that they took at the hospital, was of my ankle.  And I laid
back there for six hours. 
(T. 34-35).

The claimant was taken to Arkansas Methodist Medical Center in Paragould following the

accident.  The claimant was released to go home, noting of the hospital personnel and the

discharge:
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     Yes.  After me asking them, “If you’re not going to do any X-
rays, let me go.”  I first said, “Transfer me to Jonesboro, to St.
Bernard’s, where they’ll actually X-ray me, because there’s
something wrong with my back.” (T. 35). 

Regarding the medical treatment she received in connection with the injuries growing out

of the April 20, 2011, motor vehicle accident, the claimant’s testimony reflect:

     A couple of days after my accident, I had called my primary care
physician, Dr. Julie Dow is first here on Parker Road.  I set an
appointment.  I think it was on - - my accident happened on a
Wednesday, April the 20th.   On that Friday, I believe it was, I was
in to see her, and she went ahead and sent me up for physical
therapy to work on my neck and back.  From there, she - - it went
by maybe three or four weeks, I was still having a lot of pain, she
did not know where the pain was coming from; so, she set me up an
appointment with Terance Braden for that. (T. 35-36).

The claimant noted that Dr. Braden’s speciality is sports medicine.  The claimant asserts that

because of her back pain complaints she was referred for a pelvic MRI by Dr. Braden.  After

obtaining the results of the pelvic MRI the claimant testified that she again met with Dr. Braden,

and following a discussion/consultation, he referred her to Dr. Gera, a pain management

physician, for additional tests.

The claimant’s testimony reflects that her medical treatment under the care of Dr. Gera

consisted of six (6) cortisone shots in the back.  The claimant offered, regarding the results of the

afore injections:

     The cortisone shots did help some, but at this time, by this point
because I was on so much medication and the cortisone, it raised
my blood sugar the first night to six hundred and ninety-five. 

     I was not - - I was pre-diabetic before, but I was not on any kind
of medication.

     I asked and he refused [further injections].  He said medically,
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they cannot give those if it was going to raise my blood sugar. 

     Well, Dr. Gera, he went ahead and instead of doing the
cortisone shots, he did six nerve - - six pain shots in my back.  That
did help somewhat, but after a couple of weeks, it went away.  So
then, we had six nerve blocks in my back.  That did not help it
either.  So then, he went in and did six nerve burns, where they
actually go in and they heat that up to a hundred and twenty
degrees and kill the nerve in my back, and that has not worked. (T.
37-38).

Following her medical treatment with Dr. Gera, the claimant’s testimony reflects:

     I was sent then to Dr. Barnett to do a disability ratio rating. 
And at the advice of Dr. Barnett, he wanted me to stop my
treatment at this point because nothing was helping.  But he wanted
me - - we continued to discuss further treatment for my back,
possibly going to - - at the time I had my MRIs done, .   .    .  (T.
38).

The record reflects the presence of documentary evidence regarding the claimant’s impairment

and causation. (CX #4).

The claimant identified the fifteen (15) pages of documents comprising text messages

between herself and Gary Gestring, the owner of respondent-employer:

     These - - I had fifteen pages of text messages between Gary
Gestring and I.  The text messages basically start out as him
wanting me to come back to work and just to check in.  I keep
telling him I’m under a doctor’s care, that I am not able.  Your
Honor, after I had my accident, it was almost a week before I could
even walk because of the bruising to the bottom of my feet and
ankles.  I had originally - - in these text messages you will see that I
had asked Gary about filing workman’s comp because I had already
started my day at 7:20 that morning.  And he continues to tell me
that it’s not workman’s comp, “Do not file workman’s comp, it is
AFLAC, use your AFLAC.”  And in these text messages, you will
see that I keep telling him that that - - I do not have that kind of
coverage through my AFLAC it’s only life insurance and a cancer
policy for my daughter and I.  And after these, we get through
sending text messages back and forth is when the conversation - -
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he calls and tells me at that point, the same time my husband was on
the phone, “Do not file this under workman’s comp, it will make
my rates go up, use your AFLAC.” (T. 39-40) (CX #3).

The claimant testified that the text messages were exchanged before the telephone call from Mr.

Gestring.  

The claimant testified regarding a conversation she had with Mr. Gestring regarding

continued use of her e-mail account from home:

     That is - - I have an e-mail from one of my former customers
that - - Your Honor, while I was on leave, the first week of my
leave from my accident, I asked Mr. Gestring if I could continue to
get my e-mails from home, to conspire with my customers and do
as much as I could from my home, as far as e-mails back and forth
and talking to them on the telephone.   He said that that would not
be a problem.  He did not know if they could pay me for that, and I
said, “I’m not worried about the payment.”  He said, “Well, we’ll
get with Stacy and see if you could be compensated somehow for
that,” but I wasn’t.  A couple of days after my accident, my e-mail
was shut down.  I could not communicate at all with my customers. 
This is just an e-mail here from one of my customers where they
had e-mailed all my customers at the same time they let me - - at
the time they fired me, saying that I had been let go from the
company. (T. 40-41). (CX #2).

The claimant testified that her employment was terminated by respondent-employer on April 28,

2011.  The testimony of the claimant reflects that at the time of her employment termination by

respondent-employer she was still under the care of her doctor relative to her injuries from the

April 20, 2011, accident and had provided numerous off-work certificates to respondent-

employer.  

The claimant asserts that prior to her April 20, 2011, accident, she engaged in a variety of

activities to included boating, water skiing, horseback riding, gardening or anything pertaining to

the outdoors.  The claimant’s testimony reflects that she has been unable to engage the afore
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activities since her injury.  Regarding her present daily activities, the claimant testified:

     My day consists of getting up every morning, and as soon as I
get up, I can hardly get out of bed, but it takes me a while.  And the
first thing I do, is I take my Morphine and my Neurotin - - to help
me function and I have to wait until that all kicks in.  (T. 42).

The claimant explained that prior to the April 20, 2011, motor vehicle accident, the only

medication she took was Lexapro, which helped with her anxiety:

     The only thing that I was on prior to my accident was Lexapro,
which helped me - - it was an anxiety.  Through my divorce, my
new job, raising a teenage daughter on my own, just a typical life. 
Customers, a new - - you know, a new career, I’d never called on
customers before, simply just over the phone. (T. 42).

Since the April 20, 2011, the now takes Neurontin, 2 pills three times a day, 100 milligrams;

Morphine, fifteen milligrams, three times a day; Celexa, another anxiety pill, 40 milligrams; a

cholestorol medicine, 80 milligrams; and sleep pill every night.  The explained that she now takes

four insulin shots a day.

The claimant testified that she would love to be up and able to be productive every day.  

The claimant also testified that if she was to find a job she would do it:

     Absolutely.  When I was drawing my unemployment, I tried to
work.  I had to report two - - two jobs a week or two people that I
had contacted about work, each week, and I went on several
interviews.  What I got was, is “You can’t sit for any length of
time, you can’t pick up over ten to fifteen pounds.  We don’t want
you working on Morphine or any kind of pan medicine.” (T. 43).

In addition to the above, the claimant testified regarding additional work restrictions imposed on

her as a result of the injury growing out of the April 20,2011, accident:

     Yes, no lifting, no over-exertion.  There’s several more that Dr.
Julie Dow put me on. (T. 43). 
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The claimant described the damage sustained by her vehicle in the April 20, 2011, motor vehicle

accident:

     It was hit head on.  The whole front panel was tore off.  I
believe the two front tires were busted.  Both airbags deployed, and
we have pictures, also, of that. (T. 44). 

The claimant expressed the opinion that there are other diagnostic test that may help

identify her problems from the April 20, 2011, motor vehicle accident.  The claimant testified

regarding the period of time she was off work pursuant to the directions of her physicians:

     At the time I was fired - - move - - back up.  At the time I seen
my first doctor two or three days after my accident, she had put me
off until the 29th .  And I had taken that excuse by eight days after
my accident, I was fired.  And at the time I was fired, I was going
to be off until 5/13 was the excuse that I turned in. (T. 44-45).

The claimant provided further testimony regarding the directions she received from

respondent-employer with respect to her job duties:

     Sell.  I’ll just go through my whole day.  Of a morning, I would
get up.  (T. 45).

The claimant denied that she was instructed in how to sell, but rather asserts that the

manner/method was left up to her:

     Yes.  The only thing that they wanted me to do - - Gary wanted
me to do was get into the bigger factories.  And he was working
with me on how to get in to the bigger factories, because most of
them hid behind their voice mail.  You can’t get in contact with
them. 

*         *          *

     No, I was not given any restrictions. (T. 45-46).

The testimony of the claimant reflects that while her salary was based on a forty-hour week at
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$11.00, per hour, she worked more hours than that. 

During cross examination, the claimant identified the text in which respondent-employer

objected to her filing a worker’s compensation claim. (T. 47-48).  The claimant testified that on

April 19, 2011, she was going to take the business cards to Colson Caster and L.A. Darling.  The

claimant offered that the afore, Colson Caster, was her last stop in Jonesboro that day.  The

claimant described the business cards involved:

     The type of business cards when you go in to see a new
customer, you hand them a business card.  The company name,
your name, your title. (T. 49). 

The claimant testified that she was going to Paragould on April 19, 2011, because her

contact at L.A. Darling left at 3:30.  The claimant confirmed that she normally performed her job

duties during the day, and would come in to the office in Jonesboro after 4:30 or 5:00 p.m. to

write orders.  Regarding the afore, the claimant offered:

     Absolutely, if I was in Jonesboro, the days that I worked
Jonesboro or this or that, but real close, I would go back in the
afternoon - - in to the office that afternoon 4:00 or 4:30 and check
my e-mails, return any phone calls or any e-mails that I needed to.
(T. 49-50).

The claimant denied that she was going to go to Paragould and take off early on April 19, 2011:

     No, sir, I never took off early.  If my contact left at 3:30 , then, I
would continue the day.  There was other customers that I could
call on, that I used to drop off pens, note pads. (T. 50).

The claimant testified that on April 20, 2011, she got up early and left Paragould at 7:20

a.m. to go to Jonesboro to deliver the right cards to Colson Caster.  After retrieving the L.A.

Darling cards from Colson Casters the claimant drove back to Paragould to deliver the L.A.

Darling cards.  With respect to the delivery aspect, the claimant contents that she “made all of my



13

deliveries myself”. (T. 50).  The claimant concedes that she was not hired by respondent-employer

as a delivery person:

     No, sir, but as a sales rep, that was one more way for me to get
in front of my customers. (T. 51).

In explaining why she could not have brought the L.A. Darling cards back to the office in

Jonesboro and leave them there on the table where she had picked them up the previous day, the

claimant testified:

     No, sir.  Because these cards were a rush, and my customer
needed them, because I had already delayed the business cards
being delivered one day before.  

     No, sir.  It was from a new employee, they needed their cards. 
(T. 51). 

The claimant denied that she had been told, both orally and in writing, by Mr. Gestring to stop

going to Paragould and wasting time:

     No, sir, I wasn’t told to stop.  I was - - the conversation was is
that we’re not getting any business in Paragould.  He’d already shut
down the store in Paragould and not to obtain any new customers. 
Not try to get any new customers. 

     To my recollection, I was never told to stop calling on people in
Paragould.  I was asked not to obtain any new customers in
Paragould.  If I was to stop calling on people and customers, then,
what about the business that I already had, was he willing to lose
the business? 

     And it was not a question about me calling on people in
Paragould, until I moved to Paragould. 

     Okay.  I live there.  I was calling on customers that I had already
called on. (T. 52-53).

The claimant asserts that she was unaware the Mr. Gestring was frustrated because he could not
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keep track of what she was doing during day.  The claimant noted that she and Mr. Gestring had a

meeting every Monday morning and every Friday afternoon.   The claimant continued, in response

to an inquiry about an e-mail from Mr. Gestring expressing frustration:

     We would e-mail back and - - I would text him throughout the
day telling hin where I was.  If I wasn’t texting him, I was on the
phone with the secretary, Whitney.  I was always - - if I wasn’t
going to an office first thing every morning, I would call in and let
them know where I was.  I was always calling in and letting them
know my whereabouts.  I didn’t have anything to hide. (T. 54).

The claimant denies that she was aware of a problem with her employment before the

April 20, 2011, motor vehicle accident:

     Yes, sir.  He never expressed to me that I was - - that there was
anything wrong with my job - - the performance that I was doing. .
. . (T. 54).

As far as receiving an e-mail for Colson Caster telling her that the cards had been switched before

she got to L.A. Darling, the claimant testified:

     No, no, sir, at the time I pulled into L.A. Darling’s parking lot is
when I got this e-mail, the text message.  I do not make it a habit of
driving and texting or checking my e-mails. (T. 56). 

The claimant explained that while Shirley Coker was her usual contact person, she was

unexpectedly out of the office that morning, and she left the cards with someone else:

     I don’t know what you’re trying to ask here.  I know that my
contact, Shirley Coker was not there that morning.  I had to get
somebody else in Purchasing to sign for the business cards.  
(T. 56-57).  

The claimant testified regarding the distinction between a “cold call” and one to which she had

never made a sale. (T. 58).  Regarding her activities leading up to the April 20, 2011, motor

vehicle accident, the claimant offered the following:
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     No, sir.  I was at Colson Casters in Jonesboro at eight o’clock. 
It’s at least - - on morning traffic, it is at least a thirty or forty-
minute drive.
     Approximately fifteen until nine.

     No, sir.  I made three or four stops [in Paragould].  I had to go
by and get my briefcase, a couple of delivery tickets and some
quotes that I had wrote up the night before. (T. 58).

The claimant’s testimony reflects, regarding the activities comprising her time in Paragould from

when she returned from Jonesboro until the motor vehicle accident:

     I don’t - - I mean, I made a delivery and I had those four stops
that I made and I went by - - drove across town to take the back
way that I always go to work, stopped by my house, got my
briefcase, peanut butter and crackers, probably grabbed a soda or a
water, used the restroom, and was out the door.  I mean, I do not
limit myself with the time I go in to see a customer to five or ten
minutes; it could take twenty minutes to thirty minutes.  If they
have - - (T. 61-62).

The claimant concedes that in the weeks before her April 20, 2011, motor vehicle

accident, cash that she had collected started disappearing from the office.  The claimant testified:

     Uh-huh.  (Witness nodding head up and down.)  Yes, sir.  At the
time I turned in the cash and Gary and I had a conversation about
it, he let me know that there was several incidents where some
employee was stealing money. (T. 63).

The testimony of the claimant reflects that she collected some money on two accounts and placed

it in two different envelopes, placed in under the keypad of Ms. Katrina Duncan and informed her

of it.  The claimant testified that normally she gave the money to Stacy Gestring, however she was

gone that day.   The claimant denies ever collecting money from a customer and not telling her

employer. (T. 64).  

The testimony of the claimant reflects that her chief complaint following the April 20,
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2011, motor vehicle accident was pain radiating from the bottom of her spine up to her neck and

upper back.    The claimant maintains that the only x-rays obtained on the day of her accident at

Arkansas Methodist Medical Center were of her right ankle.  The claimant disputes the medical

records reflecting that on April 20, 2011, there were cervical spine x-rays, lumbar spine x-rays,

chest x-rays, and thoracic spine x-rays.  

The claimant was seen by her primary care physician, Dr. Julie Dow, on April 28, 2011,

and provided a history of becoming winded while attempting to sweep a floor, and almost passing

out.  Claimant attributed the afore to bruising of her chest from the April 20, 2011, accident.  The

claimant denies that she was doing yard work and riding a lawn mower by June 23, 2011. 

Regarding the afore, the claimant testified:

     No, I have not.  I am not able to ride the lawn mower or do yard
work. 

     No, sir.  I haven’t been able to do any of that.  I might have tried
to do that and was not able to.  (T. 69).

The claimant acknowledged that Dr. Dow obtained a chest CT scan at the time of her

April 28, 2011, visit, which was normal; and that on June 25, 2011, a lumbar MRI was obtained

which disclosed mild degenerative disc disease.  Further, the testimony reflects that Dr. Braden

obtained a pelvic MRI on August 22, 2011, which disclosed normal results.  The claimant testified

that while Dr. Gera, a pain management specialist, thought the her liver was enlarged, however

she testified that she was informed by Dr. Dow that her liver was not enlarged.  (T. 70).  

The claimant acknowledged being seen by Dr. McNamara because her blood sugar had

sky-rocketed.  As far as the results of any physical examination by Dr. McNamara, and comments

regarding the lack of tenderness to palpation in any major muscle group or joints, the claimant
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testified:

     I do not remember him giving me a physical exam that day.  I
strictly went in to see Dr. McNamara because of my blood sugar. 

     I do not recall him giving me - - it was strictly about the Insulin
to get my blood sugar down from the injections. (T. 71).

The claimant denied performing any of the maneuvers cited in the report of Dr. McNamara,

however concedes the accuracy of the report regarding her having secured a new primary care

physician:

     I had fired Dr. Dow, because I did not feel that I was getting the
care that I needed, which is why I went and seen - - I was seen at
the ER for high Insulin.  (T. 72). 

The claimant testified that she was seen on December 5, 2011, by Dr. John Campbell, a

Jonesboro neurosurgeon.  Dr. Campbell reviewed the claimant’s lumbar MRI and authored a

report.  As to whether she ultimately came to the conclusion that Dr. Gera was performing

unnecessary procedures, the claimant testified:

     Well I mean, at the time I seen Dr. Barrett, I was talking - - or
Barnett, I’m sorry - - Dr. Barnett, we had talked about I was not
getting any better by seeing Dr. Gera.

     I didn’t fire him, I just stopped seeing him at that moment,
because I wasn’t getting any better. (T. 73). 

The claimant acknowledged that she saw Dr. Barnett, D.C., on March 28, 2012, and that she told

him that Dr. Gera’s care made her worse.

The claimant concedes that by August or September 2011, she wanted to work and

applied for a job with White Printing, and had some interviews there.  The claimant maintains that

the job with White Printing required her to be able to lift over sixty (60) pounds, which she
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testified she was unable to do.   The claimant testified that she applied for other jobs, and that had

she been offered one she would have accepted.  The claimant noted that because of her work in

the printing business she has enough expertise such that she could work as a supervisor.

The claimant commenced receiving unemployment compensation on June 1, 2011, at the

weekly rate of $330.00, and received in excess of $9,000.00, before they ceased.  The claimant

maintains that she has limitations attributable to the April 20, 2011, motor vehicle accident.  The

claimant also testified that because of the afore, she spends ninety percent (90%) of her time on

the couch on a heating pad or in bed, playing games or reading.  The claimant testified that the

Morphine that she takes four (4) times a day in the treatment of her injury is prescribed by Dr.

Hodges, her family doctor. 

Timothy Daniel Latham testified that he and the claimant have been married since

September 10, 2011.  Mr. Latham noted that he and the clamant began dating in October 2010. 

The testimony of Mr. Latham reflects that he was around the claimant both before and after the

April 20, 2011, motor vehicle accident.  Regarding the claimant’s condition before the April 20,

2011, accident, Mr. Latham testified:

     She was a real go-getter, she went after everything.  She loved
to work, loved to ride horses, work in the yard.  We did everything
together.  That was before the wreck. (T. 14-15).

Subsequent to the April 20, 2011, accident, Mr. Latham testified with respect to the claimant’s

condition:

     After the wreck is - - she can’t do any of the things she used to. 
She can’t ride a horse, she can’t do anything in the yard.  If she
does try to sleep, you know, for ten minutes, she pays for it for
three days later; whether it’s sitting on a heating pad, on the couch,
or laying in the bed for a couple of days. (T. 15).
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Mr. Latham confirmed the claimant’s testimony regarding her current medications attributable to

the injuries from the April 20, 2011, accident.  

Mr. Latham testified regarding his contact with the claimant on the day of the April 20,

2011, accident.  Regarding the afore, Mr. Latham’s testimony reflects:

     The day of the accident I had been home and pulled up and she
was there approximately ten o’clock.  I had just got in from work,
and I went in, she was using the bathroom, she had to grab her
briefcase, said she was going to grab some peanut butter crackers
and left.  When she left, I jumped in the shower.  This is two or
three minutes for me in the shower is all, you know, it takes for me. 
She called and said, “I’ve been hit head on just a couple miles from
the house.”  So, I rushed down there, the cops wasn’t there yet, the
ambulance wasn’t there yet.  She was complaining of her back,
right across her chest, her knee and her ankle that was severely
severely hurt.  The police showed up and she was hit head on, both
air bags deployed in the car.  The ambulance showed up, they got
her on a stretcher, got her out of the car.  The police showed up
and they took her, asked me where to take her and I said,
“AMMC,” which is in Paragould, Arkansas. (T. 15-16).

Mr. Latham continued, regarding the medical treatment received by the claimant upon her arrival

at the hospital:

     When she got there, she was in a lot of pain.  I do believe they
did a full body X-ray.  I did call her employer telling him - - to tell
him [Gary Gestring] that she had been in a wreck. 

     He asked how she was.  I said, “She’s not doing very good.” 
He asked me what happened.  I told him she come by the house to
get her something to eat, you know, just to grab a peanut butter
cracker, and she left. (T. 16-17).

Mr. Latham’s testimony continued, regarding the claimant’s disposition:

     She got out of the hospital that day approximately five o’clock.  
We went home very, very stoved up, back was killing her.  She was
under a lot of heavy medication when she went home.  Prior to
when she could get out of bed, the next couple of days we went to
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the doctor, and I don’t really recall what doctor we went to right
after that, but we did get started in a bunch of scheduled doctor
visits.  (T 17).

Mr. Latham testified regarding his contact with the claimant on the morning of April 20,

2011, when he arrived home:

     When I walked in the door, she was in the bathroom.

     So, I know she used the bathroom.  After that, she grabbed her
briefcase and some peanut butter and crackers and maybe a Coke
and head out the door.  Like I said, I had just been there about five
minutes. (T. 17).

While Mr. Latham testified that he did not know how long the clamant had been home before he

arrived on the morning of April 20, 2011, he did offer:

     But I do know that - - of that morning, the day before, she had
been to Jonesboro to deliver cards to Colson, to Laura Bean, I
don’t know if they were her cards.  And she delivered L.A.
Darling’s cards.  Upon driving back to Paragould, when she got to
Darling, she had realized that she had made a mistake and left the
L.A. Darling cards there at Colson in Jonesboro.  She then e-mailed
Laura Bean at Colson, told her what happened, she did e-mail her
back, Laura Bean did, and said that she would take care of all this
in the morning.  So, she did head to Jonesboro the first thing in the
morning.  At 7:00, 7:30 she called me and said she was headed to
Jonesboro to do the - - make the right delivery. 

     And she was - - but she went to Jonesboro and came back to
Paragould.  That’s what she was doing in Paragould at ten o’clock
in the morning or 9:30, whatever. 

     To the right people.  She had to pick them up at Jonesboro
where she had already been that morning; then, go back to
Paragould to deliver them to her customer. (T. 18). 

The testimony of Mr. Latham reflects that since the April 20, 2011, accident, the claimant

has not been able to go back to work, although he acknowledged that she has looked for work
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while on unemployment.  Further Mr. Lathem offered regarding the claimant’s desire to return to

work:

     She would love to work, but she is unable to work.  She can
only sit up in a chair maybe thirty to - - thirty minutes to an hour. 
She has to be back on the couch with a heating pad or laying in the
bed.  I mean, her back is severely injured through all of this, and
she’s just unable to work. 

     Has pain in her legs and her hips from all this. 

     Every day I see her, and even this morning, she gets up
complaining about her back.  She goes to bed complaining about
her back.  Her mood this morning was pretty good.  With all - -
given all the different medicines she’s on, you know, she has good
days and she has bad days.  And he does the best she can do.  She
always complains of the back hurting, her legs hurting, she always
complains about it. 
(T. 19-20). 

Mr. Latham testified that he was privy to two (2) telephone calls between the claimant and

Mr. Gestring.  The testimony of Mr. Latham reflects:

     The first one was a few days after the wreck, he - - she had
called him and had me linked in on my phone.  And I had my phone
muted, and he told her, “Do not file this on your workman’s comp. 
Don’t file workman’s comp, it will make my rates go up.”  And he
said, “That’s what your AFLAC’s for.”  Well, her AFLAC was only
a cancer policy and a life insurance policy to my understanding; so -
- (T. 20).

Regarding the second telephone conversation, Mr. Latham testified:

     The day he fired her.  I was on the phone.  He told her - - he
called her, but she let him go and had to call him back, because she
had to get me on the phone.  So, she called him back and was on
hold a good little bit, ten, fifteen minutes, waiting for him to answer
the phone call.  And he told her that he knew what she was up to - -
or what we were up to; I don’t remember the correct word.  That
we just needed to go ahead and part ways.  This was when she was
without a vehicle, had totalled her vehicle working for him, and
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that’s what I heard.  So, he said, we need to part ways. (T. 20-21).

During cross-examination, Mr. Latham testified that he and the claimant were married on

September 10, 2011, and, as such, were not married at the time of the April 20, 2011, motor

vehicle accident.  Mr. Latham explained the normal time he arrived home from work:

     It varied, I drive for Conway Freight.  I do work at night, I am
home every day.  It varies to where they send me.  We have five
different locations we run, and I could - - it could be anywhere
from eight o’clock that morning until eleven o’clock.  We work
twelve to fourteen hours a day.  And it just so happened that
morning, I didn’t get home until around ten o’clock.  (T. 22). 

Regarding his knowledge of the claimant schedule on April 20, 2011, Mr Latham testified:

     I knew she was going to Jonesboro that morning to correct the
mistake she had made before, and I knew she had to come back to
Paragould to deliver the business cards to the right person. (T. 23).

Mr. Latham confirmed that at the time he and the claimant were living together.  As far as any

conversation he had with the claimant on the morning of April 20, 2011, Mr. Latham testified:

     No, we actually didn’t pass in the hall.  I got home, walked in
the door, hollered, “Hey, what are you doing?”  “Well, I had to
come by here, grab my briefcase I forgot and I’m going to grab
some peanut butter crackers and leave.”  But she was in the
bathroom with the door shut, when I walked in.  

     But did we actually sit down and talk, no. (T. 23).

Mr. Latham explained that he was on the phone during the conversation between the

claimant and Mr. Gestring, “to have a second person listening” because the claimant did not trust

Mr. Gestring. (T. 23).   Mr. Latham testified that he has not listened in on other telephone

conversations without disclosing his presence:

     No, sir.  The question and let me clarify - - clear something up. 
At night when I am driving, I have an ear headset and there will be
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five to six of us linked together talking to each other.  So, I just
wanted to verify that I do know how to do that. (T. 24).

As far as the two (2) telephone conversations between the claimant and Mr. Gestring, Mr. Latham
offered:

     No, it’s not a special occasion, it’s just needed to be in on that
conversation; so, she would have a witness as to what was said. 

     She didn’t know, why she thought she might need a witness;
there was just mistrust there. (T. 24). 

Regarding the issue of mistrust between the claimant and respondent-employer, Mr. Latham

testified:

     From my perspective, she wasn’t getting all her commissions
that was due to her.  That’s why there was a little - - well, you
know, “I don’t trust him.  I don’t trust him.  They’re not paying me
right.” 
(T. 26-27).

Gary Dean Gestring, the owner of respondent-employer along with his wife, testified

regarding the business practice of same.  Specifically, regarding cold calls, Mr. Gestring’s

testimony reflects:

     Cold calls were not a part of how we wanted to conduct
business.  We’d had - - from day one, we’d had - - 

     In my view, for my company, it’s not very professional. .    . 

     We - - the  - - how I instruct anyone in marketing or sales is to
have specific appointments to go in with a specific purpose and
conduct a meeting that way instead of just, you know, running
around and handing notes pads and pens out.  That’s not the type
of way we want to conduct business.  We’re trying to build
relationships and this was an ongoing discussion between Jackie
and I about cold calls.  You can have some success with cold calls,
the old say, “The blind squirrel finds a nut every once and a while.” 
She did get some business doing cold calls, but that’s not the
strategy that I wanted and that our company needs, you’re not
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going to get that by walking in off the street. 

     These people are not going to see you walking in off the - -
“Hey I’m” - - you know, that’s just not the way - - that’s just not
the way to conduct the business properly. (T. 82). 

Mr. Gestring’s testimony reflects that he communicated with the claimant about staying out of

Paragould:

     Yes.  I had concerns about how time was being used.  I guess
Stacy and I had made a decision that we didn’t want to spend any
more time in Paragould, we wanted to stay focused in Jonesboro.  I
had verbal communication with Jackie on , “Let’s stay out of
Paragould.  Let’s focus on other areas.”  And then, I backed that up
with an e-mail at one point, when I knew things weren’t going
properly. (T. 83). 

Mr. Gestring denied that he ever instructed the claimant not to file a workers’

compensation claim.  Mr. Gestring disputes any participation in a telephone call regarding

workers’ compensation:

     I have never had any telephone conversation about workers’
comp, period.  That’s absolutely not accurate at all.  We don’t - -
that’s not how we conduct ourselves. (T. 83).

Likewise, Mr. Gestring denies that he refused to make a claim.  

Mr. Gestring confirmed that there was communication with the claimant regarding the

payment of her wages for the day of the April 20, 2011, accident:

     There were - - I don’t know how far you want me to go back;
and so, if I say it’s - - I don’t know if I’m going to say too much,
but she had - - Jackie was complaining that she wasn’t being paid a
paycheck for not working, and she had had a conversation with my
wife on the phone and she called me in the office and she was upset
asking why she wasn’t getting paid.  The conversation ended with
her hanging up on my wife, Ms. Gestring.  A short time after that, I
started receiving text messages and that’s somewhere in the text
messages you see me where I said, “I do not do payroll.”  I was
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saying, “Discuss payroll with Stacy.”  I mean, I don’t handle
payroll. .    .   . (T. 84).  

Mr. Gestring denies that he refused to file a workers’ compensation claim in the text messages.

Mr. Gestring maintains that the claimant’s job was in jeopardy prior to the April 20, 2011,

motor vehicle accident.  Regarding the afore, Mr. Gestring testified:

     Her job was in jeopardy - - this had been going on for some
time, I was concerned on several issues where you brought up early
the missing money, there was a trust issue.  She was not keeping
me informed on where she was going.  You know, in sales
management, which I do a lot now, it’s an ongoing problem with
anybody that has free will to just go out and you know, knowing
how time’s being spent; so, that was an issue.  And cold calling, she
wasn’t following the program that I set up.(T. 84-85).

Mr. Gestring elaborated on the issue of the “missing money”, as it related to the claimant:

     Well, she - - first of all, let me say it’s not our business practice
to go around collecting money from clients; that’s not how we
conduct ourselves.  We invoice people, we’re mostly working with
established businesses, we invoice and we, you know, check their
credit and we send an invoice and they pay it.  Once again, that’s
not the type of business - - you know, we don’t send people
running around collecting cash.  That’s not the type of operation
that we are.  So, that was the first issue, and I didn’t even know
that was going on - - I didn’t even know that was being conducted
until we had money missing, which happened, she apparently
collected money - - cash money from a client.  And then, you know,
we go into a procedure then of wondering - - contacting those
customers and saying, “Why are you not paying us?”  And then,
you know, they were telling us, “We give cash to Jackie.”  We
never got the money twice - - three times actually.  One time we
found out about cash, the third incident was after her employment
was terminated, we found out another incident. 

     Cash had been collected on three occasions, and we never
received it at the company. (T. 85-86).

Mr. Gestring maintains that the claimant was not following his instructions on April 20,
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2011, when she traveled to Paragould after delivering the cards to Colson Casters in Jonesboro. 

Regarding the afore, Mr. Gestring’s testimony reflects:

     Well, once again, going back to several issues, she was not hired
as a delivery person.  We had a full-time paid delivery person with a
truck, that that person delivers all the time.  We ship shipments
UPS, Fed-Ex.  I had no problem with Jackie taking that business
card order over to L.A. Darling if she would have left in the
afternoon on her way home, I would consider that good customer
service.  Maybe I’m going to run these by and drop these off, but
you don’t do that, you know, running back and forth delivering
business cards is not what she was hired to do.   We - - she’s
supposed to be looking for new business and that’s not how I
wanted things done, no, sir. (T. 86). 

During cross-examination, Mr. Gestring was questioned about how he wanted his sales

people to get new business if they did not call on clients.  Mr. Gestring offered regarding the

afore:

     I want them calling on clients.  We get new business by - - and
how I conduct it now with my current marketing manager is we
select the type of business that we want, we identify that person, we
call and make an appointment for that purpose - - for that person
and we go see that person.  In a professional manner, we have a
meeting and we try to build a relationship.  That’s how we get
business.  That’s how I like to try to get business. (T. 88).

As to whether he had written job duties for his salesmen reflecting the above, Mr. Gestring

testified:

     I don’t currently have a sales position, but we do have
guidelines for our marketing people and - - (T. 88).

Mr. Gestring’s testimony reflects that the marketing guidelines are in writing.  As far as

disseminating the information, Mr. Gestring testified:

     We have a current marketing lady, but it’s a different position
than what Jackie had at the time, yes, sir. (T. 88).
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Mr. Gestring acknowledged that he did not give the claimant any written job duty instructions. 

Mr. Gestring added:

     We - - but we had numerous - - you know, we’re in
communication all the time, and I certainly give guidance and that’s
what a sales manager does, is I give direction and guidance.  This is
the way I want to - - this is the way I’d like to conduct business at
my company.  
(T. 89).

Regarding the status of the claimant’s job by the time of the April 20, 2011, motor vehicle

accident, Mr. Gestring testified:

     I - - yeah, I had already make the decision that I was going to
terminate her employment before the accident. (T. 89). 

 Mr. Gestring’s testimony reflects that he had written the claimant up, and that he probably had “a

bunch of them”.   Mr. Gestring acknowledged that he sent the claimant to Los Vegas in March

2011, adding that she accompanied his wife on a business trip to a trade show.  Regarding the

afore, the testimony of Mr. Gestring reflects:

     I don’t remember the name of the trade show, but it was about
trade show booths and graphics and to learn more about an aspect
of the business we were looking to do.

     The purpose of going to the trade show was to meet vendors
that sell the type of products that we eventually want to try to sell.
(T. 90).

Mr. Gestring acknowledged that attendance at the trade show was not for the purpose of setting

up a booth. Regarding the method of payment of the claimant while in the employment of same,

Mr. Gestring testified that she was paid a salary plus commission on new business that would

developed. As far as the onset of the decision-making process to terminate the claimant’s

employment, Mr. Gestring’s testimony reflects:
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     I don’t remember exactly, but, you know, we had - - for several
months, we’d had long discussions about how the cold-calling issue
was one of my main problems.  I think Jackie agreed with that in
her testimony.  She - - and I’m not saying this in a critical way, but
she was honestly having serious problems making appointments. 
She was not able to do the job.  She was not able to - - she was
hiding - - people hiding behind voice mail, well that’s just a part of
the business, and there’s a knowledge you have to acquire and a
strategy to get appointments.  

*          *          *

     Well, it depends on your definition of a cold call.  Walking into a
business and throwing a notepad at the receptionist and a pen,
that’s not really beneficial to me.  I mean, that’s not - - that’s not
getting to see the person that makes the decision.  Going around
throwing out pads and pens, I can get anybody to do that and, you
know, I needed someone more professional that could do the job. 
So - - and then, to finish answering your question, when we started
having the money issues, that’s when I started having - - making a
decision that this is not working out, we’re going to have to do
something. 

     No, sir, I don’t remember a date exactly. (T. 91-92).

Mr. Gestring testified that while he closed down the office in Paragould, eliminating a

physical presence in the town, he continued to have customers in Paragould.  Mr. Gestring

continued:

     Yes, we had one there for probably about a year.  We were
trying to establish a type of a walk-in business, which is different
than the one we have in Jonesboro.  We were trying to establish a -
- sort of like a Kinko’s-type place where customers could walk in
and it didn’t work out and we closed it down. (T. 92). 

The record reflects the presence of medical records relative to the claimant’s April 20,

2011, treatment at Arkansas Methodist Medical Center following her motor vehicle accident of

the same date.  The Nurses Notes regarding the afore visit of the claimant reflects, in pertinent
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part:

1431   To room spouse present, very attentive.  Abrasion on rt
ankle cleansed with Betadine and triple antibiotics applied and large
band aid applied, tried to ambulate prior to ace wrap, applies
pressure to foot and ambulates slowly, ace wrap applied to rt ankle
for support instructed to loosen if toes feel numb or tingles, may
take it off at night. Scripts given x2 for Soma and Ultran, F/U with
PCP as needed, voiced understanding assisted to wheelchair spouse
out to get car,   .   .   
(RX #1, p. 13). 

The April 20, 2011, emergency room records reflect that the claimant complained of pain in the

low back, neck, ankle and left hip as a result of the motor vehicle accident.  Further, the medical

records reflect that the claimant underwent x-ray of her cervical spine and her lumbar spine,

neither of which displayed evidence of acute cervical spine fracture or acute compression fracture.

(RX #1, p. 16-17).  The claimant underwent a chest x-ray which showed no evidence of

radiographic evidence of pneumothorax.  The claimant’s right ankle displayed soft tissue swelling,

however the x-ray did not show acute fracture or dislocation.  The x-ray of the claimant’s thoracic

spine disclosed a small anterior osteophyte mid and lower thoracic spine at multiple levels.  All of

the x-rays were normal. (RX #1, p. 16-21).

The claimant was seen on April 28, 2011, by Dr. Julie T. Dow, her primary care physician,

at First Care - Matthews Clinic.  The office note regarding the afore visit reflects, in pertinent:

Chief Complaint: She was in a MVA on April 20 and was seen in
the ER in Paragould.  She is having pain in her Rt side of her chest,
low back and shoulders.  She has been having shortness of breath
on exertion and then her Lt arm will start hurting.  She is having
swelling in her ankles. 

*          *          *

History of Present Illness: pt states that was driving her work van
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making a delivery when was hit head on on the R side of her car.
would have been front but slammed on breaks and turned to the
left. went to the ER and seems to have had the appropriate XR’s
that show no fractures. was rx’d ultram and soma for pain that isn’t
working and states she is up all night in pain. .   .   .  
pain over lower hip’s/pelvis area where seatbelt was as well as R
breast and chest area.  XCR normal in ER. pt states that she gets
winded with any exertion or get anxious that R chest will hurt and
R arm will go numb.  Tried to sweep the floor this am and almost
passed out from being so winded. will sometimes get sharp stabbing
pains through to back when that happens.
B ankles swelling if doesn’t put ace wraps on them.
typical whiplash pain from base of skull causingha (sic) to lower
back. 

*          *          *

Exam
C General: Well nourish - healthy - appropriate female
C Neck: tight and tender, no crepitance. trachea midline.

thyroid normal
C Chest: Clear to A & P - normal BS’s
C CV: NSR - normal PMI - no murmurs - gallops or rubs.

Peripheral pulses normal - no bruits
C Back: restricted due to pain ROM - no vertebral but +

paravertebral tenderness from skull base to SI area with
tightness and tender points

C Extremities: No clubbing - cyanosis - + B LE ankle edema
and joint swelling

C MS: Full ROM in all joints - no muscle weakness but pain
with hip flexion and int/ext rotation. pain with any shoulder
mvt and tender over B ankles and feet. neg SLR

C Neuro: Brisk symmetrical DTR’s - sensation - motor
grossly normal. Cranial nerves normal.

C Psych: Mental status normal 
Add’l Comments: much of pain is classic whiplash but the
progressive dyspena concerns me and doesn’t seem to fit with
tightness and a DOE assoc with anxiety.

Other: CT chest to evaluate for any internal damage progressing
since wreck.  
will try 2w of percocet, warned of possible addiction. will go back
to ultram up to 6 a day once acute pain lessened
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will hold off on steroids as diabetic . . (RX #1, p. 22-25).

Dr. Dow also authored an off-work certificate for the claimant during the April 28, 2011, visit,

directing her to remain off work from April 20, 2011, through May 13, 2011. (RX #1, p. 26).

The claimant was seen in follow-up by Dr. Dow on May 13, 2011.  Following her

examination, Dr. Dow started the claimant on physical therapy. (RX #1,p. 29-30).  The claimant

was again seen by Dr. Dow on June 23, 2011, in follow-up to the injuries growing out of the

April 20, 2011, motor vehicle accident.  The office notes of the afore visit reflects, in pertinent

part:

History of Present Illness: pt states 2nd week of PT started having
increased LBP with L radiculopathy instead of just L hip pain.  now
has severe pain in LB , while neck doing well.  PT has stopped
doing lower lumbar exercises bc was in so much pain after the
therapy. pt now not sleeping at night and having to take percocet
and muscle relaxer to rest if does any yard work or even ridding
lawnmower.  cough and sneezing doesn’t affect it but
stooping/bending and standing or sitting for an extended period of
time do.  bottoms of feet will go numb if stands for a long time (B).
pain down back to L buttock to L foot occurs anytime LB is
hurting .    .   

*          *          *

Other: if MRI lumbar not conclusive will order MRI cervical
suspend PT until after MRI - agree even UE exercises could put
undue strain on LE. (RX #1,p. 31-33).

On June 25, 2011, the claimant underwent an MRI of her lumbar spine without contrast, pursuant

to the directions of Dr. Dow.   The radiology report regarding the afore reflects, in pertinent part:

OPINION:
1. Chronic degenerative disc desiccation and posterior facet

joint arthropathy to a mild degree at levels L3-L5.
2. No significant spinal canal or neuroforaminal stenosis,

however.  (RX #1, p. 34). 
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The claimant was seen in follow-up by Dr. Dow on July 21, 2011.  The office note of the

afore visit reflects, in pertinent part:

History of Present Illness: continues to have low back pain L-4 to
sacral area, irritable pain worst 8/10, best 4/10 with 2 pain pills
“pain is always there” tearful anxious, sleeps ok with 2 “muscle
relaxers” (which pt thought was ultram) and pain meds at night
getting about 5 hrs sleep Last PT session end of June stopped due
to increased pain.  Initial pain was mostly in upper back/thoracic
area and lower back pain started after doing therapy.  L lower back
and hip pain has centralized.  Pt waits to take pain meds until pain is
severe ie. will get up and not absolutely need to take any until does
house work but then waits until 2 pm to take anything where pain is
severe. thought soma was an antiinflamatory so wasn’t taking it
when started daypro. TENS helped at PT. upper thoracic pan still
present but improving. 

*           *           * 

Other: will try tens as pt more likely to use that than narcotics due
to fear of addition
will hold off on PT as therapist felt was hurting her more than
helping   
has appt with rehab med.
cont’ other meds and ed’d on uses of all. (RX #1, p. 36-37).

On August 16, 2011, the claimant was evaluated by Dr. Terence P. Braden, III, D.O.,

pursuant to the request of Dr. Dow.  The August 21, 2011, consultation report of Dr. Braden

reflects, in pertinent part;

History
Ms Jackie Covington is a 38-year-old white female accompanied by
her male friend, who reports that on April, 20, 2011 she was the
restrained driver in motor vehicle collision that was struck head on
by another vehicle as she was traveling approximately 40 miles per
hour.  She had immediate onset of pain in the neck, thoracic, low
back area.  She was transported to Arkansas Methodist Medical
Center where she was examined and released.  She followed with
Dr. Dow, went through extensive therapy endeavors and the neck
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and thoracic pain was resolved but she’s been left with low back
discomfort. 

She localizes the pain and she points across the sacral area itself, it
radiates out toward both her hips.   It is a dull aching pain. 
Sometimes it’s sharp pain.  Any increase in activities causes the
pain to get worse.  When she rests, sits down, lies down it feels
slightly better but at nighttime she can’t get comfortable when she
sleeps.  Coughing or sneezing does not increase her pain.  She
doesn’t notice any bowel or bladder difficulties.  To get relief she
was taking tow Tramadol and one Percocet, but it just made her
feel drowsy enough that she wouldn’t mind the pain so much. 

She’s had no spinal manipulations.  No injections in the lumbosacral
or sacral spine.

She reports no previous back pain or discomfort prior to this
accident. 

*          *          *

Records Reviewed:
Records reviewed as received from Dr. Dow.  There is also report
of an MRI scan done on the lumbosacral spine at St. Bernard’s
Medical Center and according to interpretation by Dr. Nicell from
radiology there is chronic disk desiccation and posterior facet joint
arthropathy at L3 through L5.

Assessment:
1. Ms. Jackie Covington is a 38-year-old female who has pain

in the bilateral sacral area since a motor vehicle collision in
April of 2011.

2. I would recommend scanning the pelvis and sacrum to see if
there’s any evidence of trauma that has not yet been
discovered secondary to the lumbar spine being scanned.

3. She has already participated in physical therapy without any
distinct improvement and actually had exacerbation of her
symptoms during some of her therapy endeavors.

4. I’m going to give her a prescription for Zanaflex to use at
nighttime and during the day if necessary.  She’s to stop the
Soma.

5. Also try a Lidoderm patch to the sacral area to see if this
will give her any symptomatic improvement while trying to 
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get the scan done.
6. If there’s no evidence of distinct pathology found by the

MRI scan then I would recommend seeing pain management
to see if any selective injections would localize the nidus of
pain and hopefully give her some relief.

7. Otherwise, there will be little I’ll be able to offer her from a
Physical Medicine and Rehabilitation standpoint.  I did
discuss with her that she could consider spinal manipulation
if the MRI scan of the sacrum and pelvic area was normal to
see if this would give her any improvement as well in the
symptoms she experiences. (RX #1, p. 39-42).

On August 22, 2011, the claimant underwent an MRI/Pelvis without contrast at St. Bernards

Medical Center pursuant to the directions of Dr. Braden.  The results disclosed a normal study.

(RX #1,p. 43).

The medical in the record reflects that on October 7, 2011, the claimant was evaluated by

Dr. Sunil Gera, a Jonesboro pain management specialist, at the request of Dr. Dow, in connection

with the complaints growing out of the April 20, 2011, motor vehicle accident.  The October 7,

2011, consultation report of Dr. Gera reflects, in pertinent part, regarding the claimant:

DIAGNOSTIC STUDIES:
1. MRI pelvis 08/22/2011 read by Dr. Michael Smith was

normal.
2. MRI lumbar spine 06/25/2011 read by Dr. Nicell has shown

facet arthropathy bilaterally from L3, L4 and L4,L5.  
Chronic degenerative disk desiccation from L3 to L5.

3. CT scan chest with contrast has shown no acute boney or
soft tissue injuries. 

ASSESSMENT:
1. Low back pain.
2. Lumbar/sacral strain.
3. Lumbar spondylosis.
4. Facet arthropathy lumbar area.
5. Degenerative disk disease lumbar area.
6. Hip pain.
7. Sacroiliitis. 
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PLAN:
1. Discussed in detail the above described etiology using the

spinal model and spinal chart.
2. In my opinion her pain appears to be from the posterior

elements which she has badly injured.  She has spasms in the
paraspinal region, pain increases with extension and lateral
bending and flexion, with normal neuromuscular
examination.  Will rule out the facetogenic cause of pain by
scheduling initial diagnostic medial nerve branch block
starting with the lower facets. . . .   .  (RX #1,p. 49-50).

The medical in the record reflects that the claimant was seen by Dr. Gera on November 2, 2011. 

The office note of the visit reflects, in pertinent part:

Ms. Latham is followed in my clinic for her back pain status post
injuries in a motor vehicle accident.  To rule out the facetogenic
cause of pain we gave medial nerve branch block for bilateral L4-5,
L5-S1 facet joints.  Left side was performed 11/18/2011 (sic), right
side was performed 10/13/2011.  Patient is here for return visit and
his (sic) happy with the results, she has minimal pain though the
pain is gradually returning.  Overall her range of motions are
improving.  She states her blood sugar elevated to 600 so she was
started on insulin.   

 
*          *          *

PLAN:
1. We first explained we will not use steroid with her next

diagnostic block since it has interfered with her blood sugar.
2. Patient had good results with the initial block, will proceed

with confirmatory block to rule out false positive and
placebo effect before making a decision for radiofrequency
neurolysis.  Rational for procedure was explained in detail. 
Explained she must be vigilant in assessing the pain relief by
assessing the pain felt on a daily basis and not muscular pain
or skin pain from the injection otherwise she may lose a
chance for treatment.  Patient understood.    .    . (RX #1,p.
66). 

The medical evidence reflects that the claimant underwent lumbar medial nerve branches
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blocks on November 8, 2011, and November 16, 2011, under the care of Dr. Gera. (RX #1, p.

69-70).   The claimant was seen in follow-up by Dr. Gera on November 28, 2011.  The office

note regarding the afore visit reflects, in pertinent part:

.     .     .  After having good results with initial diagnostic block we
proceeded with confirmatory block for bilateral L4-5, L5-S1facet
joints to rule out false positive and placebo effect before making a
decision for radiofrequency neurolysis.  She states after the
injections most of her pain is gone if she is not doing activities.  If
she sits or mops or does any activity the pain increases.   She takes
Tramadol and occasionally Precocet.  Denies numbness or
weakness in the lower extremity. 

*          *          *

PLAN:
1. Discussed her etiology.  Explained she also has pain in the

upper lumbar region, we will first complete treatment for
her lower lumbar region.

2. Patient had good results with initial and confirmatory block. 
We will wait before proceeding with radiofrequency
neurolysis and will have her discontinue Tramadol to see if
her pain increases without pain medication.  How and why
the radiofrequency neurolysis is performed was explained in
detail using the spinal model and spinal chart. .    .  (RX #1,
p. 71). 

It is noteworthy, that the medical reflects that the claimant received medical treatment in

connection with her elevated blood sugar level following the initial steroid treatment for her back

pain. (RX #1, p. 62-65;67-68;72-73).

On December 5, 2011, the claimant was evaluated by Dr. John A. Campbell, a Jonesboro

neurosurgeon, pursuant to a referral by Dr. Dow.  The clinic notes relative to the afore visit

reflects a diagnosis of lumbar facet degeneration.  The December 5, 2011, clinic notes further

reflect, in pertinent part:
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PRESENTING SYMPTOM AND PROBLEM: Jackie Latham is a
38-year-old woman, who was involved in an auto accident back on
April 20th of this year up in Paragould when a young 17-year-old
driver apparently struck her car, which then struck her vehicle head
on.  Since then she has had back pain.   She had an MRI of her
lumbar spine preformed this summer and this is discussed in further
detail below.  She has tried physical therapy.  She has also seen Dr.
Sunil Gera and is apparently being set up to have some facet blocks,
but wanted my opinion as well.  She denies any bowel or bladder
incontinence.  Her pain is mostly in the back and is worse with
extension.  

*         *          *

PHYSICAL EXAM: On exam she is an adult female somewhat
heavyset.  She is ambulatory independently.  She generates 5/5
strength in both lower extremities.  Reflexes are intact and
symmetric.  She is ambulatory independently.  She can stand on her
toes and walk on her heels.  Forward flexion is normal.  She has
some back pain with extension.

IMAGINING REVIEW: A June 26, 2011 MRI of lumbar spine is
reviewed from St. Bernards Imaging Center and shows facet
arthropathy at L3-4 and L4-5 that is mild.  The spine is normally
aligned.  I do not see any significant disk protrusions or disk
herniations. 

ASSESSMENT/PLAN: Patient with low back pain following an
April 2011 motor vehicle collision.  She appears to have facet
degeneration.  It is likely that her accident exacerbated her
underlying condition.  At this point I do not see any neurosurgical
operation that she needs to go through.  I think she would benefit
from pain management with Dr. Gera and facet blocks.  I will be
glad to see her back her as needed. (RX #1,p. 74). 

The December 6, 2011, office notes of Dr. Gera reflects, regarding a visit of the claimant

of the same day:

.     .     .   She was seen 11/28/2011 when she was doing well,
today she states the pain has returned and is severe, pain radiates to
the hip and thighs.  She takes Hydrocodone and Tramadol without
relief.  Denies numbness or weakness in the lower extremity.
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*         *          *

PLAN:
1. Discussed the above described etiology.  Explained the

temporary diagnostic blocks can last four to six weeks.  It
was expected that her pain would return so she should not
be worried.

2. Patient had good results with initial and confirmatory block,
will proceed with radiofrequency neurolysis.  In my opinion
it is necessary to proceed with radiofrequency neurolysis as
the patient should benefit from this procedure.  How and
why the procedure is performed was explained in detail
using the spinal model and spinal chart. . . . 

3. Explained I will use a low dose of Decadron to help prevent
neuritis.  If her blood sugar becomes elevated than she will
let me know.

4. She was asking to change pain medication.  Considering in
totality with her widespread pain will give prescription for a
lose dose of Methadone 2.5 mg three times daily. 
Methadone is long-acting and should give her more relief. 
(RX #1, p. 76).

On January 5, 2012, the claimant underwent radiofrequency neurolysis of medial nerve branches

for right L4-5, L5-S1 facet joints by Dr. Gera. (RX #1, p. 77).

On January 12, 2012, the claimant commenced treatment at Clopton Clinic Internal

Medicine in Jonesboro, under the care of Dr. Verly Hodges, D.O., as her primary care physician,

for complaints of headaches and nausea. (RX #1, p.  78-82).   One of the notes of the claimant’s

encounter at Clopton Clinic reflects that in addition to treatment by Dr Gera, the claimant was

also seeing Dr. Terry Barnett, D.C.  (RX #1,p. 86). 

The record reflects the presence of a March 28, 2012, report of Dr. Terry L. Barnett,

D.C., directed to the claimant’s attorney.  The correspondence reflects, in part:

On February 7, 2012, your client, Mrs. Jackie Latham entered our
office for the purpose of an evaluation for the determination of a
whole person permanent impairment rating as a result of injuries
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she sustained in a motor vehicle accident on April 20, 2011.  The
following are my findings: 

*          *        *

Present Condition
1. The patient stated that the neck pain seems to be resolved.
2. Chest pain is resolved.
3. Constant low back pain which is now entered a situation of

severe.  The patient stated it is basically a nine all the time
and never gets any better.  Left hip pain which is also
constant and “butt cheek” feels like pins and needles all the
time.  The right side kind of comes and goes.

4. As far as leg pain is concerned, there is no pain in the right
leg, but she does have an occasional pain in the right knee
however.  There is constant left leg pain and throbbing all
the way down to her two outside toes.  The patient also
stated that nothing seems to make her left leg pain better
and it just “hurts all the time”.

5. As far as the knee and ankle are concerned, the patient
stated that it does feel better but she has difficulty walking
for a long period of time however and it feels like her leg is
about to give out. 

Current Medication
Neurontin 100 mg; Tamazeam 15 mg; Morphine Sulfate 15 mg;
Simvastatin 80 mg; Insulin 120 units daily 60 morning/60 night;
Novalog 10 units. 

*          *          *

Prognosis and Discussion
As far as Mrs. Latham’s overall condition is concerned; I feel she
has not reached maximum medical improvement at this time.  It
appears that all of the efforts as far as treating her low back is
concern have not produced a positive result.  If anything, it has
actually made her condition worse.  Therefore, a prognosis at this
time would have to be considered poor.  As far as Mrs. Latham’s
neck pain and chest pain are concerned, that seems to pretty much
been resolved.   As far as Mrs. Latham’s low back and left hip, she
has undergone a considerable amount of treatment for the pain and
discomfort that she is experiencing with no improvement whatever. 
In fact, the more treatment that Mrs. Latham has received, it
appears that her condition has actually worsened, which I find
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somewhat disturbing.  Also, Mrs. Latham stated that during the
taking of her history, that when she underwent physical therapy that
it made the condition of her low back considerably worse.  Mrs.
Latham stated that once she began pain management not only did
the initial round of injections put her into a diabetic situation which
she is still dealing with, but her condition has continued to worsen
throughout the course of the pain management procedures that
have been provided for her.   .    .     .   I do feel that Mrs. Latham
has some underlying condition that is causing her situation to
worsen as time goes by.  The pain and symptoms are not what I
would consider consistent with the initial MRI study of June 25,
2011. I suggested a follow up MRI be performed which was
subsequently performed on February 23, 2012 which basically
stated that she does have some mild degenerative changes.  It
should be noted that Mrs. Latham’s pain and discomfort has been
pretty much consistent as well as getting progressively worse. 
However, her pain and discomfort is not consistent with the finding
as far as the two MRI’s are concerned.  I do feel that Mrs.
Latham’s pain and discomfort is very real even though it is not
consistent with the findings of the MRI which leads me to believe
that there is some other underlying physical situation which is
contributing to her overall discomfort.  I think that Mrs. Latham
would greatly benefit form a second opinion and or follow up
evaluation from a qualified neurosurgeon or a physiatrist. 

Impairment Rating
Based on Mrs. Latham’s condition at this point in time she would
be expected to receive approximately a 15% whole person
impairment rating based on The American Medical Association’s
Guides to the Evaluation of Permanent Impairment Rating, 5th

Edition.   .    .     .  

This impairment rating was based on Mrs. Latham’s condition at
the time of her examination.  As I stated earlier, I do not feel that
Mrs. Latham has reached maximum medical improvement; in fact,
her condition does continue to worsen.  With that in mind, once the
patient has reached maximum medical improvement, it is more
likely than not that her overall impairment rating will actually
become higher given the fact that her condition does continue to
deteriorate and/or worsen. 
(RX #1, p. 94-100).

Dr. Barnett provided a response to a April 18, 2012, inquiry of claimant’s attorney, which reflects
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that it was his opinion that the claimant’s back pain is more like than not a result of the April 20,

2011, automobile accident, and that it was his opinion that the claimant’s back pain is more likely

than not an aggravation of a prior condition resulting from the automobile accident that occurred

on April 20, 2011. (RX #1,p. 101-102).   In an April 23, 2012, response to the April 18, 2012,

correspondence of the claimant’s attorney, Dr. Campbell indicated that it was his opinion that the

claimant’s back pain is more likely than not an aggravation of a prior condition resulting from the

April 20, 2011, motor vehicle accident.  (RX #1, p. 103-104).  Finally, the record reflects reports

of the claimant’s contact with Clopton Clinic Internal Medicine for the period covering May 2,

2012, through June 29, 2012. (RX #1, p. 105-113).

The evidence in the record reflects that the presence of an Employee Warning Disciplinary

Action document regarding the claimant signed by respondent-employer on April 12, 2011.  The

document does not bare the signature of the claimant or an indication that she refused to sign it.

(RX #3, p, 4). The April 20, 2011, motor vehicle accident report regarding the claimant is

contained in the record.  (RX #3, p. 10-16).  

 The claimant submitted an application for unemployment benefits with the Department of 

Workforce Services on May 16, 2011. (RX #3, p. 6-7). The record reflects the presence of an e-

mail correspondence of May 2, 2011, from respondent-employer reflecting that the claimant was

no longer employed by respondent-employer. (CX #2).  Document completed by respondent-

employer with the Department of Workforce Services reflects that the claimant’s employment

terminated on April 29, 2011.  (RX #3, p. 1-2).  The claimant received unemployment

compensation benefits at the weekly rate of $330.00, for the period May 21, 2011, through April

14, 2012. (RX #3, p. 8-9). 
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After a thorough consideration of all of the evidence in the record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On April 20, 2011, the employment relationship between the parties, during which

time the claimant earned an average weekly wage of $570.35, which generates compensation

benefit rates of $380.00/$285.00, for temporary total/permanent partial disability. 

3. On April 20, 2011, the claimant was performing employment services when she  

sustained injuries arising out of and in the course of her employment.

4. The claimant was temporarily totally disabled for the period commencing April 

21, 2011, and continuing through January 12, 2012, when she reached the end of her healing

period.

5. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she has sustained permanent physical impairment as a result of the April 20, 2011,

compensable injury. 

6. The respondents pay all reasonable hospital and medical expenses arising out of 

the injury of April 20, 2011. 

7. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant was employed by respondent-employer as an outside sales representative. 

On April 20, 2011, the claimant sustained injuries as a result of a motor vehicle accident.  The
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claimant contends that she was within the course and scope of her employment at the time of the

accident, and that the injuries from the April 20, 2011, motor vehicle accident required medical

treatment and rendered her totally incapacitated for a period of time and resulted in permanent

physical impairment.  The claimant seeks the afore corresponding workers’ compensation benefits

along with controverted attorney fees.  Respondents deny that the claimant sustained a

compensable injury on April 20,2011.  Further, respondents contend that the claimant was not

providing employment services at the time of the April 20, 2011, accident.  Finally, respondents

contend that the present claim is barred by the going and coming rule.

The present claim is one governed by the provisions of Act 796 of l993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The claimant commenced her employment with respondent-employer as a outside sales 

representative.  The evidence preponderates that the claimant used her own vehicle in the

discharge of her employment duties, for which she received reimbursement of expenses from

respondent-employer.  As a outside sales representative for respondent-employer the claimant was

required to drive to the business of the clients.  Respondent-employer’s principle office was

located in Jonesboro.  At one point respondent-employer had an office in Paragould as well. 

Respondent-employer had customers/clients in Paragould. 

 When the claimant commenced her employment with respondent-employer on May 10,

2010, she resided in Jonesboro.  The claimant later moved to Paragould.  The evidence in the

record reflects that the claimant was not provided an employee handbook or written job
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description by respondent-employer outlining her specific duties and prohibitions, particularly

with respect to “cold calls” at the time she commenced her employment.        

On April 19, 2011, the claimant delivered business cards to the wrong customers.  One

customer was located in Jonesboro and the other customer was located Paragould.  When notified

of the mistake the claimant notified the client that she would correct the mistake.  On the morning

of April 20, 2011, the claimant traveled from her residence in Paragould to Jonesboro to pick up

the cards, and after doing so returned to Paragould with plans to drop the cards at the correct

clients business.  Before returning to Jonesboro, the claimant made several cold calls on

businesses in Paragould.  The claimant also went by her residence to pick up her briefcase and

some orders that she had written up the previous night but forgotten.  While at her residence, the

claimant used the bathroom, and picked up some peanut butter and crackers before leaving for

Jonesboro.  It was while en route to Jonesboro that the claimant was involved in a motor vehicle

and suffered the injuries which are the subject of the present claim.

The occurrence of the accident is undisputed.  Nor is there a dispute that the claimant

received medical treatment for the injuries growing out of the April 20, 2011, motor vehicle

accident.  The evidence preponderates that the claimant had already been to Jonesboro on the

morning of April 20, 2011, retrieved the cards from one client to deliver to the Paragould client. 

Finally, the evidence is undisputed that at the time of the April 20,2011, accident the claimant was

within the course and scope of her employment.

In order for an accidental injury to be compensable, it must arise out of and in the course

of the employment.  Ark. Code Ann. §11-9-102 (4) (A) (i) (Supp. 2009).  A compensable injury

does not include an injury that is inflicted upon the employee at a time when employment services
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are not being performed.  Ark. Code Ann. §11-9-102 (4) (B)(iii).   The phrase “in the course of

employment” or the term “employment services” are not defined in the Workers’ Compensation

Act.  Texarkana School District v. Conners, 373 Ark. 372, 284 S.W.3d 57 (2008).  An employee

is performing employment services when she is doing something that is generally required by her

employer.  Pifer v. Single Source Transportation, 374 Ark. 851, 69 S.W.3d 1 (2002).  The same

test is used to determine whether an employee is performing employment services as when

determining whether the employee is acting within the time and space of employment. Id.  

Accordingly, the test is whether the injury occurred within the time and space boundaries of the

employment, when the employee is carrying out the employer’s purpose or advancing the

employer’s interest, directly or indirectly. Id. 

As noted above, the claimant was an outside sales representative of respondent-employer. 

An integral part of her employment entailed driving from one client/customer to another.  The

claimant had already driven to Jonesboro from her Paragould residence on the morning of April

20, 2011, to pick up business cards.  While the claimant may have detoured home while in

Paragould, she had done so in order to retrieve her briefcase and orders that she had written up. 

The claimant was back on route to Jonesboro at the time of the accident.  There is no proof

offered by respondents that the claimant was involved in prohibited conduct when she was

injured.  Wallace v. West Fraser South __ Ark. ___, __ S.W.3d.__ (Jan. 26, 2006).   The claimant

has sustained her burden of proof by a preponderance of the credible evidence that she was within

the corse and scope of her employment and performing employment services at the time of the

April 20, 2011, motor vehicle accident.

Medical Benefits.
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Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission. Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W.2d 543 (1999).  The inured employee must prove that medical services

are reasonably necessary by preponderance of the evidence.   The afore medical services may

include that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent further deterioration of the damage produced by the compensable

injury. Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2s 845 (1983). 

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  Indeed, the aggravation

of a pre-existing non-compensable condition by a compensable injury is itself compensable. Oliver

v. Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999). 

In the present claim, there is no evidence that the claimant sought or required medical

treatment in connection with cervical, thoracic, or lumbar spine complaints prior to the April 20,

2011, compensable injury.  The medical in the record preponderates that the claimant had in place

pre-existing degenerative disk disease prior to the April 20, 2011, compensable April 20, 2011,

motor vehicle accident.  Likewise, the evidence preponderates that the claimant’s pre-existing

degenerative disk disease was asymptomatic prior to the April 20, 2011, motor vehicle accident. 
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Subsequent to the April 20, 2011, motor vehicle accident, the claimant has remained

symptomatic, requiring the use of pain medications and muscle relaxers.  The evidence

preponderates that the medical treatment rendered to the claimant under the care of her treating

and/or examining physician has been reasonably necessary and causally related to the treatment of

the April 20, 2011, compensable injury.  Respondents are liable for cost of the afore medical

treatment. Respondents have controverted this claim in its entirety. 

Temporary Total Disability Benefits. 

The claimant suffered unscheduled injuries to her low back, neck, hips and shoulder in the

April 20, 2011, motor vehicle accident.  Temporary total disability for unscheduled injuries is that

period within the healing period in which the claimant suffers a total incapacity to earn wages.

Arkansas State Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d

392 (1981). The healing period continues until the claimant is as far restored as the permanent

nature of her injury will permit.  When the underlying condition causing the disability stabilizes,

and no further treatment will improve the injury, the healing period has ended.  Carroll General

Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).  Objective medical findings are not

required to find that the claimant’s healing period continues.  Chamber Door Industry, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997). 

In the instant claim, the evidence preponderates that the claimant remained under active

medical treatment following the April 20, 2011, motor vehicle accident through January 5, 2012,

when Dr. Gera performed the radiofrequency neurolysis of the lumbar medal nerves.  Thereafter

the claimant commenced treatment under the care of other providers to include Dr. Hodges at

Clopton Clinic Internal Medicine, and a chiropractic physician.  
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The claimant’s medical treatment under the care of Dr. Hodges has consisted of further

diagnostic studies and prescriptions for pain medication and muscle relaxers.  In his March 28,

2012, impairment assessment evaluation, Dr. Barnett opined that the claimant would benefit from

a second opinion and/or follow-up evaluation by a qualified neurosurgeon or a physiatrist.  The

claimant has been previously evaluated by a qualified neurosurgeon in the person of Dr. Campbell

who did not find any neurosurgical operation need by the claimant and recommended pain

management by Dr. Gera and facet blocks.  Also, the claimant had been evaluated by Dr. Braden,

who concluded that there was little he had to offer her from a Physical Medicine and

Rehabilitation standpoint based on the results of diagnostic studies.  Indeed, Dr. Braden referred

the claimant to Dr. Gera for pain management.   The evidence preponderates that the claimant

reached the end of her healing period as of January 12, 2012, when initially seen by Dr. Hodges. 

Prior to the afore date, the claimant has last received active medical treatment on January 5, 2012,

when Dr. Gera performed the performed the radiofrequency neurolysis.  

The claimant was temporarily totally disabled and totally incapacitated from engaging in

gainful employment for the period beginning April 21, 2011, and continuing through January 12,

2012, and entitled to temporary total disability benefits.  The claimant received unemployment

benefits beginning June 1, 2011, at the weekly rate of $330.00, and continuing through April

8,2012.  The claimant’s weekly temporary total disability compensation rate exceeds the weekly

rate of the unemployment compensation benefit rate.

The evidence in the record regarding the claimant’s average weekly wages is comprised of

the testimony of the witnesses along with documentation submitted by the parties subsequent to

the hearing.  (Post-hearing Supplement Exhibit). The claimant asserts an average weekly wage of
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$602.30, which generates weekly compensation benefit rates of $402.00/$302.00, for temporary

total/permanent partial disability.  Respondents contend that the claimant’s average weekly wage

was $570.35, which generates weekly compensation benefit rates of $380.00/$285.00.  Pursuant

to Ark. Code Ann. §11-9-518, the evidence preponderates that the claimant earned an average

weekly wage of $570.35. 

The claimant is entitled to difference between the afore for the period of temporary total

disability during which she received unemployment compensation benefits.  Ark. Code Ann. §11-

9-506 (b).  Respondents have controverted this claim in its entirety.

Permanent Physical Impairment 

An injured employee is entitled to the payment of compensation for the permanent

functional or anatomical loss of use of the body as a whole whether her earning capacity is

diminished or not.  Johnson v. General Dynamics, 46 Ark. App. 188, 878 S.W.2d 411 (1994).

Permanent impairment is any permanent functional or anatomical loss remaining after the healing

period has been reached. Id.  

The Workers’ Compensation Act of 1993 directed the Commission
to adopt an impairment-rating guide to be used in the assessment of
anatomical impairment, and the Commission adopted the AMA
Guides.  Thus, in all cased where entitlement to a permanent
impairment is sought by the claimant but controverted by the
employer, it is the Commission’s duty to determine, using the AMA
Guides, whether the claimant met his burden of proof.  This being
the case, we hold that the Commission can, indeed, should, consult
the AMA Guides when determining the existence and extent of
permanent impairment, whether or not the relevant portion of the
Guides have been offered into evidence by either party. 

Polk County v. Jones, 74 Ark. App. 159, 164, 47 S.W.3d 904, 907 (2001).         

In his March 28, 2012, evaluation, Dr. Terry L. Barnett, D.C., assessed the claimant with
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a 15% whole body impairment attributable to the April 20, 2011, motor vehicle accident, although

he concluded that she had not reached maximum medical improvement.  A review of the rating

assessed by Dr. Barnett discloses that the same was based on range of motion and the claimant

performing physical maneuvers within her control.  Further, Dr. Barnett used the American

Medical Association’s Guides to the Evaluation of Permanent Impairment Rating, 5th Edition.

The Arkansas Workers’ Compensation law provides that “[a]ny determination of the

existence or extent of physical impairment shall be supported by objective and measurable

physical or mental findings.”  Ark. Code Ann. §11-9-704 (c)(1)(B) (Repl. 2002). “Objective

findings” are defined as “those findings which cannot come under the voluntary control of the

patient.”  Ark. Code Ann. §11-9-102 (16)(A)(i) (Supp. 2011).   Additionally, the statute provides

that “[w]hen determining physical or anatomical impairment, neither a physician, any other

medical provider, an administrative law judge, the Workers’ Compensation Commission, nor the

courts may consider complaints of pain.”  Ark. Code Ann. §11-9-102 (16)(A)(ii)(a).  Finally,

“[f]or the purpose of making physical or anatomical impairment ratings to the spine, straight-leg-

raising tests or range-of-motion tests shall not be considered objective findings.” Ark. Code Ann.

§11-9-102(16)(A)(ii)(b).  The claimant has failed to sustain her burden of proof by a

preponderance of the evidence that the April 20, 2011, motor vehicle accident has resulted in any

physical or anatomical impairment.

AWARD

Respondents are herein ordered and directed to pay temporary total disability benefits to 

the claimant at the weekly compensation benefit rate of $380.00, for the period commencing April

21, 2011, and continuing through January 12, 2012, as a result of the compensable injury of April



51

20, 2011.  Said sums accrued shall be paid in lump without discount.  Respondents may claim

credit for unemployment compensation benefits received by the claimant during the afore period.

The respondents are further ordered and directed to pay all reasonably necessary and

causally related medical, nursing, and other apparatus expenses growing out of and in connection

with the treatment of April 20, 2011, compensable injuries of the claimant, to include medical

related travel.

Maximum attorney fee is herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

                                                             _____________________________________________
  ANDREW L. BLOOD
  ADMINISTRATIVE LAW JUDGE 

 
  

  
     


