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Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in Fort
Smith, Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, JR., Attorney, Fort Smith,
Arkansas.

Respondents represented by MARK PEOPLES, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On January 25, 2012, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 4, 2011, and a pre-hearing order was filed on

October 5, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2.  On December 30, 2010,  the relationship of employee-self

insured employer-TPA existed between the parties.
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3. The appropriate weekly compensation benefits are in

dispute.

4.  On December 30, 2010, the claimant sustained a compensable

injury.

5.  The healing period ended on or about July 19, 2011.

6.  There is no dispute over medical services.

7.  There is no dispute over temporary disability benefits.

8. Respondents accept liability for permanent partial

disability benefits of 7% to the body as a whole.

By agreement of the parties the issues to litigate are limited

to the following:

1.  The claimant’s extent of permanent disability or wage

loss.

2.  Claimant’s entitlement to Ark. Code Ann. §11-9-505(a)

benefits.

3.  Attorney’s fees.

Claimant’s contentions are:

“a. The Claimant contends that she is entitled
to permanent disability in an amount to be
determined by the Commission.

 b. The Claimant contends that her attorney is
entitled to an appropriate attorney’s fee. She
further contends that unless the Respondents
can show good cause for not having initiated
payment regarding the impairment rating, they
are responsible for a controverted attorney’s
fee on the 7% permanent impairment in addition
to the fee on wage loss disability.”

Respondents’ contentions are:

“This claim has not been controverted.
Respondents have accepted compensability and
are in the process of paying claimant all
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permanent benefits to which she is entitled at
present.”

The claimant is a thirty-one-year-old female who was employed

by the respondent as a store manager on December 30, 2010, when she

sustained an admittedly compensable injury to her back.  The

claimant was originally sent by the respondent to Dr. Terry Clark,

but eventually began treatment with Dr. Michael Standefer, a

neurosurgeon.  On March 28, 2011, the claimant was seen by Dr.

Standefer at the Neurosurgery Clinic, P.A., in Springdale,

Arkansas.  The medical record from that visit states, in part:

“Medical Advise: Activity modification-avoid
prolonged bending, stooping, or lifting.”

The report also states:

“Comments: She has degenerative change and a
predominately central HNP at L5-S1.  I will
arrange for PT evaluation to include med-x
evaluation and then see her in follow-up in
about one month.

Impression: I will arrange for a TENS unit and
also an LESI.  Continued conservative care for
her degenerative disc and associated HNP will
be recommended for now.”

On April 26, 2011, the claimant returned to see Dr. Standefer.

In the medical report from that visit the impression portion

states:

“She is much improved.  She can resume normal
working hours.  She should avoid heavy
lifting.  I would recommend no more than
thirty pounds.”

On May 31, 2011, the claimant was seen at the Neurosurgery

Clinic by Dr. Standefer.  The impression portion of that medical

report states:
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“She has experienced worsening LBP since
return to employment.  I am advising
discontinuation of employment for now.  She
can look into disability, resumption of higher
education, vocational technology school for
job retraining or independent search for an
alternative job.”

On June 15, 2011, the claimant returned to Dr. Standefer and

gave a chief complaint of “...worsening LBP and she is also having

trouble with left hip and associated LLD pain and paresthesias.”

The impression section of the medical record from June 15, 2011,

states:

“I will arrange for outpt MR of the lumbar
spine.  I am concerned today that she may have
had some worsening of her known HNP at L5-S1.
Continue with conservative care for now.”

The medical record also indicates that the claimant will be unable

to work for a period of six months and a follow-up visit is

scheduled in one week.

On June 27, 2011, the claimant returned to Dr. Standefer for

follow-up of her MR scan results.  Following is the impression

portion of the medical record from that visit:

“Treatment options have been discussed in
detail on numerous occasions.  She can
continue with light duty for now.
Consideration for surgery is a treatment
option.  She will ponder her available
options.  I am releasing her to return as
needed.  Appropriate note outlining
restrictions has been provided to the
patient.”

The claimant has asked the Commission to consider her

entitlement to benefits under Ark. Code Ann. §11-9-505(a).  Ark.

Code Ann. §11-9-505(a)(1) states:
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“Any employer who without reasonable cause
refuses to return an employee who is injured
in the course of employment to work, where
suitable employment is available within the
employee’s physical and mental limitations,
upon order of the Workers’ Compensation
Commission, and in addition to other benefits,
shall be liable to pay to the employee the
difference between benefits received and the
average weekly wages lost during the period of
refusal, for a period not exceeding one (1)
year.”

On July 20, 2011, Dr. Standefer authored a letter regarding

the claimant and her permanent impairment rating.  That letter

states, in part:

“This patient was released from the
Neurosurgery Clinic on 07/19/11.  She has
noted degenerative disc and attendant disc
protrusion.”

The letter goes on to give the claimant a whole body impairment

rating of 7 percent.  At the hearing, in this matter, the claimant

testified that she was released on July 19, 2011, which is

consistent with the July 20, 2011, letter from Dr. Standefer.

The claimant had been a store manager for the respondent for

several months before her admittedly compensable injury.  She gave

the following testimony about her attempt to return to work for the

respondent:

“Q Did he at some point release you as able
to do some kind of work?

A Yes, sir.

Q Do you recall approximately when that
was?

A July 19th.

Q When you got that release, did you
attempt to return to work for Family Dollar?
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A Yes, sir.

Q Tell us what you did.

A On my way home from the surgeon, I
contacted my boss, David Pagen, and let him
know I was able -- I was released from active
medical treatment, and he was ready to put me
back to work.  He asked me when I could start
back and I told him whenever he was ready and
that I did have restrictions.

Q Now, what was your job title at Family
Dollar when you got injured?

A Store manager.

Q As store manager, would you be familiar
with what the job duties and job requirements
of being employed with Family Dollar would be?

A Yes, sir.

Q When you went and sought, returned to
employment in July, were you able to perform
your job duties at Family Dollar?

A Yes, sir.

Q Were you put back to work?

A No, sir.

Q Were you given an explanation as to why
not?

A No.

Q What happened?

A He told me that he would have to talk to
HR, so I immediately hung up the phone
with him and contacted HR myself, instead
of waiting for him, and they told me that
it was up to him....,

...A Sandy Stark.

Q Do you know of your own personal
knowledge whether there was a job available at
Family Dollar that you could physically do and
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for which you were qualified to perform at the
time that you sought to return to employment?

A Yes, sir.

Q Was there such a job?

A Yes, sir.”

The claimant testified that she was willing to travel up to an

hour from her home to other store locations for the respondent

which would include Clarksville, Fayetteville, and Van Buren.  The

claimant gave the following testimony about her attempt to work for

the respondent in another location:

“Q Are there any Family Dollar stores in
Clarksville?

A Yes, sir.

Q How many?

A One, and building a new one.

Q Do you know whether the one that’s there
already has any openings?

A Yes.

Q And how do you know that?

A The store manager asked me to go to work
for her.

Q Why didn’t you go to work for her down in
Clarksville?

A Because my boss didn’t okay it.

Q What does that mean?

A He has to do the transfers.  Since I’m a
store manager and salaried, he would have to
do the actual transfer.

Q So corporate has to authorize you to go
to another store?
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A Yes.

Q And that’s never happened?

A No.

Q Would the job at Clarksville be a
manager’s job or would it be some other kind
of job?

A Assistant manager.

Q    And are there any stores in Van Buren?

A Yes.  One.

Q Are there any stores in Fayetteville?

A Yes.  I’m not sure how many.”

The claimant was asked about her current status with the

respondent.  Her testimony follows:

“Q Have you ever been notified by Family
Dollar that you’re terminated?

A No, sir.

Q Do you know what your actual employment
status with Family Dollar is?

A No.  I just assume active, because I can
still get into their systems and it shows me
as a store manager of the Midland Boulevard
store.

Q Their system still shows you on their
records as store manager?

A Yes, sir.

Q Have you received any kind of
correspondence from Family Dollar in the last
six months?

A Just letters.

Q What kind of letters?

A My nonethanol aid letters, insurance
benefits, and then I get a small dollar and
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seventy-something cents deposited into my bank
account every week.

Q What’s that?

A I guess it’s part of my salary.

Q What do you mean, it’s part of your
salary?

A It shows up as “salary,” “Family Dollar
salary.”

Q And are you still on their insurance?

A Yes, sir.

Q Would you like to go back to work for
Family Dollar?

A Yes, sir.

Q Has anybody ever given you any reason why
they won’t let you go back to work?

A No.”

The claimant testified that in August 2011 she began

employment with a company called Resources Plus.  In her work with

Resources Plus she does contract based jobs that require her to

travel extensively.  In that job, the claimant participates in

remodeling and bringing new products into different types of retail

stores.  That job requires her to deal with contractors and store

personnel to reset and remodel the retail location at which she is

working.  The claimant testified that she makes about half the

amount of money working for Resources Plus that she made with

Family Dollar.

After having the opportunity to see and hear the claimant

testify, I find her testimony to be credible.  Here, the

respondents have refused the claimant employment where suitable
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employment with the respondent existed.  The employment was within

the claimant’s physical and mental limitations evidenced by the

claimant’s testimony and pre-injury employment with the respondent

as a store manager.  The respondents shall be responsible for

payment to the claimant of an amount of money equal to the

difference between benefits received and the claimant’s average

weekly wage beginning July 20, 2011, for a period of one year or

until such time as the respondents return the claimant to work.

The claimant has also asked the Commission to consider her

entitlement to wage loss benefits.  In doing so, we will consider

factors including the claimant’s age, education, and work history.

The claimant is thirty-one years of age and has graduated from high

school.  The claimant has also had some training or education

through trade schools, including a culinary arts course, security

training, medical assistant training, and truck driving training.

The claimant has a work history that is long and varied for

her age including factory work stuffing chairs and making

transmission gears for automobiles.  The claimant has worked in

security and as a public safety officer at Fort Chaffee.  She has

had a short time as a student truck driver for two different

employers.  The claimant has worked for Hilton Reservations taking

hotel reservations over the telephone and spent two years working

for a company that is licenced to make personalized children’s

books.

The claimant worked for the respondent as a manager and as an

assistant manager in a retail store.  Currently, the claimant is
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working for a company that remodels and brings new product lines

into different retail stores or outlets.

After considering all the factors including age, education,

and work history along with the medical records in this matter and

the testimony of the claimant in both her deposition which was

admitted into evidence and her testimony at the actual hearing in

this matter, I find that the claimant is entitled to wage loss

disability benefits in an amount that would be equal to a whole

body impairment rating of 7 percent.  That amount is in addition to

the 7 percent impairment rating that has been accepted by the

respondents.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 4, 2011, and contained in

a pre-hearing order filed October 5, 2011, are hereby accepted as

fact.

2. The claimant has proven by a preponderance of the evidence

that she is entitled to benefits under Ark. Code Ann. §11-9-505(a)

in that the respondents have refused the claimant employment where
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suitable employment existed.  That employment was within the

claimant’s physical and mental limitations.

3. The respondents shall pay the claimant benefits in an

amount equal to the difference between benefits received and the

claimant’s average weekly wage.  This period of benefits shall

cover the period of time beginning July 20, 2011, and go for a

period of one (1) year or until such time as the respondents return

the claimant to work.

4. The claimant has proven by a preponderance of the evidence

that she is entitled to wage loss in an amount that would be equal

to a whole body impairment rating of 7 percent.  That amount is in

addition to 7 percent permanent partial disability benefits the

respondents have accepted.

5. The claimant has proven by a preponderance of the evidence

that her attorney is entitled to an attorney’s fee commiserate with

the benefits awarded herein and the Arkansas Workers’ Compensation

Act.

ORDER

The respondents shall pay the claimant benefits in an amount

equal to the difference between benefits received and the

claimant’s average weekly wage.  This period of benefits shall

cover the period of time beginning July 20, 2011, and go for a

period of one (1) year or until such time as the respondents return

the claimant to work.
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The respondents shall pay the claimant wage loss disability

benefits in an amount equal to a whole body impairment rating of 7

percent.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


