
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G103936

CLIFF CONTANT CLAIMANT

MARLIN TRANSIT, Employer RESPONDENT
                                                       
RETENTION MANAGEMENT SERVICES, Carrier/TPA RESPONDENT NO. 1

DEATH & PERMANENT DISABILITY FUND     RESPONDENT NO. 2

OPINION FILED AUGUST 2, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Attorney, Fort Smith,
Arkansas.

Respondent No. 1 represented by MELISSA WOOD, Attorney, Little
Rock, Arkansas. 

Respondent No. 2 represented by DAVID PAKE, Attorney, Little Rock,
Arkansas.

STATEMENT OF THE CASE

On May 8, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on November 29,

2011, and a pre hearing order was filed that same day.  A copy of

the pre hearing order with modifications and without an objection

has been marked as Commission’s Exhibit No. 1 and made part of the

record.  At the pre hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On May 11, 2011,  the relationship of employee-employer-

carrier-TPA existed between the parties.

3. On May 11, 2011, the claimant sustained a compensable

injury.
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4. The appropriate weekly compensation benefits are $284.00

for temporary total disability and $213.00 for permanent

partial disability.

5. The claimant’s healing period ended on September 29,

2011.

6. Respondents accept liability for permanent partial

disability in the amount of 8%.

By agreement of the parties, the issues to be litigated and

resolved  were limited to the following:

1. The claimant’s entitlement to wage loss.

2. Attorneys’ fees.

The claimant contends that he is entitled to permanent

disability greatly in excess of his impairment rating. The claimant

contends that his attorney is entitled to an appropriate attorney’s

fee.  Respondent No. 1 contends that the claimant is undergoing

rehabilitation with Tanya Rutherford Owen and that a hearing on the

issue of wage loss and/or permanent and total disability is

premature pending rehabilitation efforts.  Respondent No. 2 Death

& Permanent Disability Fund contends that the Trust Fund defers to

ligation on the issue of the extent of Mr. Contant’s disability.

The Trust Fund would propose the following stipulations:

(i) End of healing period of
September 29, 2011;

(ii) Average weekly wage of $426.01
(per respondent no.1's wage record;)
and

(iii) Compensation rates of $284.00
for total disability and $213.00 for
partial disability.
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The Trust Fund has not controverted benefits.

The stipulations agreed to by the parties at the pre hearing

conference conducted on November 29, 2011, and contained in the pre

hearing order filed that same day are hereby accepted as fact.

Respondent No. 1 requested and was allowed to proffer a letter

dated January 25, 2012.  Said letter has been included as a

tendered exhibit and submitted with the following opinion.  From a

review of the record as a whole to include medical reports, and

documents properly before the Commission, and having had the

opportunity to hear the testimony and observe the witness and his

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant in this case suffered an admittedly compensable

injury on May 11, 2011.  He is a 64-year-old truck driver who

suffered an injury to his back while working for the

respondent(Record 5/8/12 p. 15, Commission Exhibit No.1).  The

claimant testified that he was “pulling a release pin on a semi

trailer and as I pulled it, I just heard a pop.”  He added that he

felt pain in his lower back and that it got progressively worse.

He continued that he was seen by a neurosurgeon and was eventually

released from active medical care and assessed a permanent

impairment rating(Record 5/8/12 p. 15; Claimant’s Exhibit No. 1 p.

22-28, 44-45).  The claimant stated that he continued to work for

the respondent after his injury.  He stated that he was still

working for the respondent when he was assessed an impairment

rating.  The claimant testified that after he received the
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impairment rating, he returned to work and was told that he was no

longer needed and was told to go home(Record 5/8/12 p. 16).  He

stated that until he was released and rated, he worked for the

respondent in the office, checking driver’s logs and fuel receipts.

He stated that he did clerical work.  He added that he was able to

alternate between sitting and standing and he did not have to lift

heavy objects.  The claimant testified that his normal job with the

respondent was that of a truck driver(Record 5/8/12 p. 16-17). 

The claimant testified that his duties as a truck driver included

picking up loads, emptying trailers, opening truck doors, backing

trucks into docks and taking empty trailers to be loaded and taking

loaded trailers to customers.  He added that on occasion he would

help “re stack” a load(Record 5/8/12 p. 17).  He added that he also

hooked and unhooked trailers which included cranking dollies down

and disconnecting airlines.  He stated that he climbed in and out

of trailers which required him to make use of two steps and

handrails to climb in and out of the cab.  The claimant stated that

the most physical part of his job was “pulling the pin.”  He added

that he could not do the job he had with the respondent in his

present condition.  He stated that it hurt to climb steps, adding

that his back hurt if he stepped wrong. He continued that his “leg

sometimes doesn’t want to act like it’s supposed to.”  The claimant

stated that to drive a tractor-trailer rig he would have to sit for

an hour and a half to two hours.  He added that he could not do

that in his present condition(Record 5/8/12 p. 18-10).  The

claimant stated that he was drawing unemployment benefits, adding
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that he did not know how long they were going to last.  He added

that he had a GED and that he had been working for the respondent

for a year and a half at the time of his injury. Prior to working

for the respondent, he had worked running a dump truck and heavy

equipment, adding that he could not do that in his present

condition.  He stated that it was hard to get in and out of the

equipment and that he could not stay on ‘dozers for a long period

of time.  The claimant also testified that he was self-employed for

twenty years driving trucks, stating that he had been a truck

driver and running heavy equipment  most of his life.  He also

stated that he had been a fireman and a sheriff’s deputy.  The

claimant stated that he could not do a fireman’s duties in his

current condition.  He also added that he could not do sheriff’s

deputy duties in his present condition(Record 5/8/12 p.21).  The

claimant stated that when he was self-employed and had “the trucks

he could dispatch them,” but stated that now dispatch required

computer knowledge.  He stated that he did not currently have any

computer skills.  He added that he could have continued to do the

job with the respondent he had done while under medical treatment

if he had been allowed to keep his job.  The claimant added that he

had looked for work.  Upon questioning, he stated he had 30 places

listed that he had applied for a job.  None of them offered him a

job.  

The claimant stated that he had to learn computers to get a

job.  He added that he was to start orientation for school in

August.  He stated that the classes were not going to cost him 
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anything, since he was over 60.  He stated the program was a year

and a half to two years and that he would learn to operate

computers(Record 5/8/12 p. 23-24).  The claimant testified that he

could no longer pick up his grandchildren.  He added, in the past,

he had played Santa Claus and he was unable to continue to do that

due to his injury.  The claimant testified that he could only set

for 45 minutes without needing to get up and move and that he could

stay on his feet without sitting for about the same time(Record

5/8/12 p.25). He added that he could not lift 20 pounds and wore a

back brace.  The claimant testified that while he was involved in

“Bikers Against Child Abuse(BACA),” he had not ridden a motorcycle

since his accident.  He added that he could not get his leg over

the seat and his left leg “gives out.”

The claimant stated that he had not been given any benefits

for retraining or mileage payments for school travel.  He added

that his day did not consist of any physically demanding activities

and that sometime his back hurt, waking him up in the middle of the

night.  He stated that sometimes he had to put the brace and a TENS

unit on his back to be able to sleep(Record 5/8/12 p. 26-29). 

The claimant received a Functional Capacity Evaluation [FCE]

on September 23, 2011.  The evaluation showed that the claimant had

several limitations.  Those limitations included no lifting of more

than 20 pounds. The report from the FCE confirmed that the claimant

could not lift from floor level, had a limited ability to lift or

carry and had poor tolerance for mobility tasks such as walking,

climbing stairs, balance, kneeling, crouching, pushing and pulling.
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He also demonstrated a poor tolerance for bending or stooping.  The

claimant demonstrated the ability to perform work in the sedentary

work classification(Claimant’s Exhibit No. 1 p. 29-43). 

DISCUSSION

The claimant sustained an admittedly compensable injury to a

portion of his body that was not scheduled under the Workers’

Compensation Act, A.C.A §11-9-521, therefore his entitlement to

permanent disability benefits is controlled by A.C.A. §11-9-

522(b)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find

the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id.  Additionally, the Arkansas Supreme Court

has affirmed that the wage loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a

livelihood. Grimes v. North American Foundry, 316 Ark. 395, 872
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S.W. 2d 59 (Ark. 1994).  Here, the first issue to be addressed is

the claimant’s entitlement to wage loss in excess of the assigned

8% anatomical impairment rating. In Logan County v. McDonald, 90

Ark. App. 409, 206 S.W. 3d 258 (2005), the Arkansas Court of

Appeals found that the Workers’ Compensation Commission had

substantial evidence to justify its decision of awarding the

employee a 25% wage loss in excess of an impairment rating under

subdivision (b)(1) of § 11-9-522.  In that case, the claimant was

58 years old, had limited education, and had worked as a mechanic

for many years. In the instant case, the claimant is a 64-year-old

man that worked either in heavy equipment or truck driving for most

of his life.  He has a limited education in the form of a GED. He

testified that he had worked as a fireman and a sheriff’s deputy.

Clearly, those jobs would be too physically demanding for the

claimant in his current condition.  The claimant has been found to

be able to work in the sedentary work classification.  He testified

that he felt he could work dispatch.  However, he noted that his

prior work with dispatch did not involve computers.  He added that

to do current dispatching he would need to be trained to use

computers.  The claimant, according to his testimony, is currently

attempting to return to school to be trained to use computers.  The

program will take approximately two years and will be of no cost to

the claimant. Based on the claimant’s testimony related to his

education and work history, the claimant’s pool of available jobs

is obviously much smaller due to his compensable injury and its

effects.  Clearly, this claimant cannot return to work with heavy
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equipment or truck driving.  These are not sedentary jobs. The

Commission cannot overlook the claimant’s age. While the claimant

is attempting to be re-trained to use computers, he is a 64-year-

old man.  By the time he completes the training program, he will be

66 years old, attempting to reenter the workforce.  There is no

guarantee that he will  be able to find work as a dispatcher, even

with his newly acquired skills.

Based on his work history, education, and experience, jobs for

which the claimant would be qualified without re-training would be

impossible for him to perform due to his compensable injury.

Alternatively, once he is retrained, his age and work history do

not guarantee that he will find suitable work.  Additionally, there

is also no guarantee that a dispatch job will be available that

will allow him to sit and stand as needed to accommodate his back

condition.  Clearly, the claimant’s pool of available jobs has been

reduced.  The respondent in this case, contends that since the

claimant is in the process of being retrained, a wage loss

assessment is premature.  However, this claimant will have up to a

two-year period where he will be participating in a re-training

program.  While this is free to him, his 8% impairment rating has

been paid out, leaving the claimant with no benefits once his

unemployment insurance runs out.  This claimant should not be

forced to be without finances while he participates in a retraining

program.

After considering all of the evidence including age,

education, and work experience, I find that the claimant’s
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employment opportunities have been substantially reduced by the

physical limitations caused by his compensable injury. In my

opinion, this loss of wage-earning capacity would entitle the

claimant to an amount of wage loss or functional impairment that

would be equal to a whole body impairment rating of 17%. This

amount is over and above any consideration of anatomical

impairment. While the Commission can find that the wage loss

factors are such to render the claimant permanently and totally

disabled, I do not find that the wage loss factors, in this case,

reach the level of permanent total disability, at this point.

Considering the claimant’s testimony, and his willingness to apply

and try to work, the results of his functional capacity evaluation,

and his willingness to be re-trained it is possible that there

might be a dispatch job that the claimant could perform.  There are

no guarantees that such a job will be available for the claimant

and it appears from the testimony that his computer training will

be specific to truck dispatching.  There has been nothing presented

that lead the Commission to believe that the computer skills the

claimant is going to acquire will broaden his pool of available

jobs.  It appears that the skills the claimant may gain will merely

allow the claimant a possibility of employment in a familiar field

that has new skill requirements. 

The claimant has proven by a preponderance of the evidence,

through his testimony, as well as the conclusions from the

functional capacity evaluation that he has a loss of wage-earning

capacity that would entitle him to an amount of wage loss or
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functional impairment that would be equal to a whole body

impairment rating of 17%.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that he suffered a loss in wage

earning capacity as a result of the compensable injury

that occurred on May 11, 2011.  The amount of wage loss

for earning capacity is in an amount equal to a 17% 

impairment and is in addition to the 8% assigned for the

anatomical impairment rating to the body as a whole.  The

wage loss factors, in this case, do not rise to the level

that would render the claimant permanently and totally

disabled at this time.

2. The claimant’s attorney is entitled to a fee based on

wage loss equal to a 17% wage loss or functional

impairment rating.

ORDER

The respondents shall pay to the claimant a 17% functional

impairment rating for wage loss capacity.

The respondents shall pay to the claimant’s attorney an

attorney’s fee based on wage loss for a 17% functional impairment

rating.

IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE


