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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 12, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.  The parties further stipulated

that the respondent has paid indemnity benefits to correspond with the 4% anatomical impairment

assessed by Dr. Henry Stroope in connection with the claimant’s shoulder injury.  

The testimony of Allen Coleman, the claimant, coupled with medical reports and other

documents comprise the record in this claim.
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DISCUSSION 

Allen Coleman, the claimant, with a date of birth of June 3, 1941, was 70 years old at the

time of the hearing.  The claimant is a high school graduate.  While the claimant has attended

college courses, he has no college degrees.  The claimant commenced his employment with

American Freightways which was shortly thereafter bought by FedEx Freight in December 1998. 

The claimant continued to work for respondent-employer until 2007.

In describing the type of work he has performed since graduating high school, the

testimony of the claimant reflects:

     The military first, immediately after high school.  And then, I
became a baker, and owned bakeries for several years before FedEx
Freight. (T. 7).

The claimant performed the usual duties of the owner of business in connection with the bakeries

that he owned.  The claimant utilized an accountant to perform the accounting tasks of the

business.  Claimant estimated that at one time the bakeries employed near a hundred employees. 

Claimant was in charge of the hiring and firing of the employees of the bakeries. 

Regarding his military service, the testimony of the claimant reflects that at the time he

served six (6) months of active duty and five and one-half years of reserve.  The claimant

explained that his military service ran into the Vietnam era, however he had gotten married and

had a child.  The claimant received an honorable discharge.

The claimant worked for respondent following the time it acquired American Freightways

in December 1998, until his October 19, 2007, compensable injury.  In describing his employment

duties, the claimant’s testimony reflects:

     Load - - load and unload trailers of freight.  Other duties once
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that was done, I took care of the dock, put trailers in and out of the
dock, from the dock to the yard, dock pick-up customers.  Just
general - - kept it tidy, you know, got it all tidied up, and organized
for the next crew to come in. (T. 8).

The claimant continued, regarding the physical aspects of the job:

     The physical requirements.  Most of the - - as far as moving the
freight was forklift, some hand freight, you know, sometimes
putting freight back together.  You sort of have to recoup, if it was,
you know, shifted in transit or whatever; mostly forklift, some hand
freight, but just common freight.  See FedEx Freight, they’re  the
big package division of FedEx, you know, big skids, heavy pieces
of machinery and equipment, and that sort of thing.  Not the type
that goes FedEx home delivery. (T. 9).

The claimant provided testimony regarding the injury he sustained on October 19, 2007,

while within the course and scope of his employment:

     I was doing a routine little job that I did every day, which we
call a dock check.  In other words, everything that’s left on the
dock, I accounted for everything left on the dock whether it be an
overage, a shortage or a miss-shipment.  And I walked up to this
pallet of freight, wrapped pallet of freight, and had my clipboard
and my pen, and I would sort of use the pallet freight as - - I was
using it as a desktop, so to speak.  What I didn’t notice when I
walked up there, there was a little - - it was a nylon banding strap
that had slipped from the freight, and was down on the floor.  And
not knowing I had stepped into that.  So, when I finished what I
could do there, I started to step back and down I went.  I actually
threw back my arms, and I suppose because I had the clipboard and
the pencil in my right hand, my left-hand reflex took the brunt of
the fall.  But I went straight back.  I couldn’t imagine what I was
falling on, because I had just organized and cleaned the dock, you
know.  I remember even falling, my thought was, there’s nothing
back there.  So, I couldn’t understand why I was falling.  But
anyway, when I go up, there was a little blood on my fingernails on
this hand from the thing.  But my left arm, I knew it was in bad
shape.  So, when I went into the manager, Lance Pierce, and told
him that, you know, I had tripped and fallen, and he saw the blood. 
And he thought, “Oh, no,” you know.  And I said, “No, it’s not that
one.”  That’s small potatoes, it’s the shoulder.  I said, “I feel my
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shoulder is just messed up.”  I couldn’t lift it.  I only had to pick it
up to put it in my pocket, I had to use my right hand.  So, I knew
right away that was - - that was the problem. (T. 9-10).

The testimony of the claimant reflects that he has undergone three (3) surgical procedures

on his left shoulder since the October 19, 2007, accident.  The claimant underwent two surgical

procedures in 2008.  The claimant offered regarding his ability to return to work:

     After the first surgery, I was back on restrictive duty.  And
actually, it was going like a how-to-do surgery on the shoulder and
recoup from it.  It was just like a cakewalk, until I re-injured it. 
Then, the second surgery, I had the same attitude - - well, let’s get
it fixed, and get on with it, you know.  Then, there was a little hitch
there too, but the third surgery that’s the one that really concerned
me, because I thought, “Well, I don’t know how many times you
can keep doing this,” you know.  The first one I re-injured just
performing a simple little job on the dock one day.  That’s
something that I ordinarily kept an eye on anyway.  We have - -
between the doors, on the dock doors, it was steel - - structural
steel plates, and clip - - not the whole clipboard, but just the clip
that we hang travel copies, bills and that short of thing on.  And I
always kept an eye on them.  They occasionally got beat up by
freight coming in and out.  So then, my supervisor happened to
notice that some were damaged, Mark Needham.  And he said,
“Darrell, would you go down on door 17 and 22,” or whatever, I
don’t remember the exact door number.  I could remember it if I
was on the dock.  But - - so, I didn’t think anything about it.  You
have to have a tiny little ratchet, and a tiny little socket, and a little
self-starting metal screw.  And they’re not- - most of them aren’t
too high, you know, they’re pretty comfortable to reach.  But you
have to press flat on the spring on the clipboard, otherwise the
screw won’t go in for us.  It has to be pressed in flat, lined up, and
then, you get the screw started.  Well, I didn’t think too much
about it, you know, I just did it, because I always did it, and
because Mark remained me that those were damaged.  But the next
- - I don’t remember what day of the week that was, but that night
for the first time ever I had had pain.  I hadn’t even opened the pain
prescriptions from the surgery.  I mean, it was like a piece of cake. 
But that morning - - the next morning sometime during the night
my shoulder woke me up hurting.  Well, I still didn’t think too
much about it, you know.  And then, we came into the weekend,
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and I thought, “Well, the weekend with showers and taking it easy
and everything , and it’ll be as good as new,” but it didn’t.  So, we
did another MRI, and it was undone? (T. 11-12).

The claimant underwent three (3) surgeries under the care of Dr. Stoope in

connection

with the October 19, 2007, compensable injury.  The testimony of the claimant reflects, regarding

the present status of his shoulder since undergoing the three surgeries:

     Well, it still hurts.  It’s hurting badly this morning, as bad as it’s
hurt for some time.

     Well, of course, the shoulder, but this one that’s going - - and
it’s today; it’s bad today.  It comes across the top of my shoulder,
you know, from down in here.  And then, it comes up, but it comes
up - - it’s a big, I can feel a big ridge up through there.  It’s just a
big ridge up the back of my - - between here (Witness indicating). 
But it also, and this is the worst - - probably the worst I’ve ever
noticed it today, but there’s like a warmth that comes up around my
eye from that.  But it’s just a - - kind of an uncomfortable warm
feeling.  But it’s worse today than it’s ever been.  I don’t know why
all of a sudden today.  I do take, not routinely, an anti-
inflammatory, and a muscle relaxer - - pain killer for it.  But I take
them both very sparingly.  I don’t like to overdo it.  I think, “Okay. 
I got to have some relief.” and then, maybe at dinnertime for a
couple of days, I’ll take, you know, some of the pain killer; I’ll
break it in half even then. (T. 14).

The claimant identified his prescription medicines as Meloxocam and Vicodin.  Regarding the

frequency that he takes the afore medicine, the claimant testified:

     I’ll try to go two or three weeks, sometimes, and then, I maybe
take them for, you know, five, six seven days until I’ve - - until I
get to where the pain isn’t a big distraction. (T. 15).

The claimant discussed the character of the pain in his shoulder radiating in his neck and into his

head and the limitations on his activities:
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     Well, of course, living alone the whole thing is my responsibility;
the housekeeping, and the grocery shopping, you know, that sort of
thing.  I can do that, but I always have that be-careful - - you know,
that be-careful instinct about, you know, doing that short of thing. 
And so, I’m very careful to watch it.  I don’t baby it, you know,
because I know I need to use it.  I can’t just let it go.  So, I need to
keep it involved in as much as I can.  But - - and with no load, you
know, I have some pretty good flexibility.  I have some pretty good
reach, but I still do the exercises; the pulleys and the rubber bands
and that sort of thing.  But it’s when I put a load on it that’s when -
- I’ve broken a lot of dishes in the last year and a half, chipped a lot
of cups.  You know, because when it does it, it just happens, you
know, and the dish hits the floor. (T. 15-16).

The testimony of the claimant reflects that due to the residuals for his left shoulder injury, he does

not feel that he could perform the duties of his job with respondent, explaining:

     Well, as I say, it was physical, good physical labor, you know,
which involved everything; climbing, walking, lifting, pulling,
pushing, carrying.  It was - - I loved the job, because it was such a
good physical activity, and of course, being a baker, you know, that
was a good physical activity, rolling and, you know, loading, you
know.  So, I liked the physical part of it.  I actually liked my old
job, but the physical part was just great, you know.  It kept me in
great shape, you know.  (T. 16).

The claimant testified that prior to his October 19, 2007, compensable injury he did not

have any plans on retiring.  Claimant added:

     No.  There were times in my bakery industry when I felt I was
pretty much retired.  When I had - - when things were smooth and I
had good managers, and he had good people in each bakery that I
was pretty much - - felt I had retired, you know.  So, I always used
to kid, “I got my retirement out of the way, and now I’m ready to
work.”  And so, that’s kind of the - - I didn’t really want to retire.  I
wanted - - I don’t - - I’m not a fisherman.  I’m not a hunter.  You
know, and I thought, “Nah, I just want to work every day.”  You
know, it’s like I told them, “I’ll be here every day, do my job every
day.”  Sometimes somebody would ask me - - some of the other
employees would say, you know, “I think we’re going to retire.”  I
said, “Not me, man.  I got nothing to do but work.” (T. 16-17).



7

Since he is no longer working for respondent, the claimant testified that he has been looking for

work:

     I have, but it’s not very encouraging out there, especially when
we go to the part about physical condition, health and physical
condition, that is a big obstacle.  But I have been really for four
years building a business that I hope to promote online.  And that
is, I started collecting old LP records, music.  I now have over
forty-thousand titles.  And so, that’s what I do all day, every day. 
It’s a lot of work.  In fact, some friends in the business told me that
I was trying to do the work of six.  And I said, “Well, I got nothing
but time and I want it right.”  I want to do it right when I actually
go online with it.  I want to be ready.  I want to have a beautiful
website.  I want to have beautiful images of the products, probably
about fifteen, seventeen thousand dollars worth of hardware and
software particularly related to that business, record cleaning
machines, large format scanners. (T. 17-18).

The claimant noted that he is getting closer to starting up the above business.   The clamant

testified regarding his ability to work at his own pace in the afore business:

     Well, it’s not - - it’s not a heavy work, and it’s nothing that - -
now, like today if I were home right now doing it, it’d be very hard
to - - for instance when you scan a batch of images they’re just
numbers, and so, you have to name them.  I’d have a hard time
paying attention.  I wouldn’t be very productive today, but I could
get up and move, you know.  I could have a little brunch or I could,
you know, go out and do a little bit of yard work or I could just go
ahead and do some grocery shopping; so, I’m not locked in to
doing it.  And then, on the good days ten to twelve hours a day I’d
try to get as much done as I can. (T. 18).

The claimant’s testimony reflects that he hopes to start up the business.  The claimant concedes

that he has not made any money on the business.  The testimony of the claimant reflects,

regarding the afore:

     No.  I have the website pretty much built.  There’s still a few
little learning and building crumbs that I want to pick up to go, but
I’ve started loading product onto it.  So, it’s all set up.   And I had
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hoped to be - - they call it publish it, you know, once you go - -
they call publish it, that means it goes online.  And I had hoped to
be online by now, but then, I started looking at some of my old
raggedy images back at the start when it was just for my own
personal keeping; digital camera, huge ragged looking, you know,
poor lighting, reflection and all.  So, I started over doing - - you
know, redoing a lot them, now that I have scanner that will give me
a beautiful image of that album cover.  Otherwise, I had planned to
be online now, but I thought I’d rather wait until I feel it’s
absolutely right before I go on. (T. 18-19).

The testimony of the claimant reflects, regarding the types of job that he looked into when he was

unable to return to respondent following his compensable injury:

     Well, hardware, Ace Hardware.  I can’t remember right now. 
That was over a year ago.  I just started inquiring.  And then, more
recently I started watching the paper, and there are not a lot of jobs
out there that I feel I could or would be interested in doing.  And
then, like I said, when we get to the part where they start wanting
to know about, you know, no problem with reliability, and all that
sort of thing, and the ability to do the job, but then, we hit that
thing about physical condition.  You know, and I can’t lie, because
if I lied and it, you know - - so, I have to say, you know, “No, I
have this, you know, bad shoulder.  I have kind of a glass back and
bad shoulder.” (T. 19). 

The claimant underwent a functional capacity evaluation which concluded that he could do

medium work.  The claimant offered his assessment of the FCE results:

     Well, I think I kind of overdid it on those evaluations, and paid
for it in pain for a few days after, but I was instructed by a nurse,
and she just kept repeating this, you know, “Do as good as you can. 
Do as - - don’t hold back.”  And she kept stressing that.  I even
called her the next day, and I said, “Why did you keep saying,” She
said, “Well, some people don’t.”  I said, “Well, not me.”  I don’t
like to, as my father called it, mullygrub around about things, you
know.  I mean if, you know, you want me to do, I’ll do as good as I
can, you know.  But I think I might have overdone it on both those,
and I paid for it.  And I also thought the first one, I thought, “He
doesn’t see what was happening to me.  He didn’t actually see what
I was doing.”  He was very objective about it.  And I gave all I had
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to - - you know, to every phase, whether it was lifting or walking or
bending or, you know, range of motion, the whole thing.  I mean, I
gave the best I had both times. (T. 20).

The claimant underwent an evaluation of the range of motion in his left shoulder with Dr. Braden. 

The claimant’s testimony reflects that Dr. Braden utilized an instrument to measure the range of

motion.  The claimant added, regarding the accuracy of the afore evaluation:

     Yeah, pretty good.  I pushed as hard as I could.  I wanted to do
as well as I could on it. (T. 21).

During cross-examination, the claimant testified that he was a successful business at one

time and at one time he and his partner owned five retail bakeries - - three in Northen Illinois, and

two in the Rio Grand Valley of Texas.   The testimony of the claimant reflects, regarding the

evolution of business ownership:

     Well, I actually started in 1962 working as an employee.  1968 
I bought my first one. (T. 22).

The claimant stopped working in the bakery business in 1997, just prior to his employment by

respondent.  The claimant sold the bakeries, explaining:

     Well, I had a partner, you know.  And the first two - - you
know, I was in the first two of them by myself, and then, the third
one, he already owned one, when my partner came in.  And then,
shortly thereafter we heard about two new stores that had opened,
but weren’t successful in the Rio Grand Valley.  So, being, of
course, single we thought, you know, we sent down to look at
them and decided, yeah let’s get them, and I’ll just pack up and
move to Texas and get them open and, you know, get them going,
get managers.

     Right.  Right.  Sort of, you know.  Yeah.  One was closed, and
one was open, but the fellow was quite an elderly fellow, and he bit
off more than he thought he was biting off with the, and it just
wasn’t working out for him. (T. 23).
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The testimony of the claimant reflects that while he was pretty successful, at the time the

businesses were sold he did not make much of a profit.  The claimant explained his decision to get

out of the bakery business:

     Well, when I first - - let’s see in 1990 - - let me think about it - -
1977 my partner and I decided that we were going to dissolve the
partnership, and I would take the two Texas stores, and he would
take the Illinois stores, because he was married, and his family was
in Illinois and everything.  So, we divided it up that way, and then,
shortly thereafter I thought, “No I’ve had enough, you know,
twenty-four hours a day, seven days a week, you know.”  So, I sold
to a lady who already owned some stores.  So, she bought them
from me.  None of them, you know, I didn’t - - I wasn’t looking for
a bundle, you know.  I wanted to sell them. (T. 24).

The claimant estimated that he employed a little less than fifteen hundred employees at the five

stores at peak times, and seventy-five to eighty routinely between the five stores.  

The claimant offered that while the bakeries operated smoothly under the charge of

qualified managers he got a pilot’s license and pretty far along towards a sailboat captain’s

license.  As to the present status of the afore licenses, the claimant testified:

     Well, I never had the captain’s license.  I didn’t - - I gave up on
that before something - - I don’t know what interfered now, but the
pilot’s license, it’s not current.  If you know about flying, you have
to stay current.  You have to have a certain number of hours, and,
you know, you probably have to do a physical at this point.  But it’s
been years since I’ve flown. (T. 25-26).

The claimant noted that the only other license he has is a driver’s license with a motorcycle rating

on it.  Claimant no longer owns a motorcycle.  

In his employment with respondent, the claimant, at times, operated a forklift in the

discharge of his employment duties.  The claimant underwent training to become certified as a

forklift operator.  The claimant offered the he probably still could drive a forklift.  The claimant
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testified that he has not looked for employment in a business where they needed a forklift

operator.  As to his present physical ability to perform a job operating a forklift, the claimant

testified:

     Yeah, if it were only forklift, but as you know, you know, when
you’ve been involved in moving freight, it’s not all forklift, and you
can’t really, you know, say. “Okay.  I did the forklift part and now
somebody else is going to have to, you know, do this hand freight.” 
You know, it’s all one job.  You know, some is a forklift, some is
hand truck, some is the big drum dollies, you know. 

     And some of it’s hand freight, and some of it’s pretty messy, and
it’s pretty heavy, and it’s quite a job getting it back together to
make it presentable to the customer. (T. 27-28).

While the claimant is right-handed, it is his left shoulder that sustained the October 19,

2007, compensable injury.  The claimant acknowledged that he does not have any physical

limitations or restrictions regarding either his right hand or right shoulder.   Regarding other

physical complaints, the claimant’s testimony reflects:

     No.  Well, an old back injury that flares up, and I think that has
something to do with my vision sometimes.  It messes up my vision
temporarily. (T. 28).

The claimant noted that he is beginning to experience pain in his right knee, though not

attributable to any specific incident/accident.  The claimant offered that his vision difficulty may be

connected to his left shoulder injury, explaining:

     Because - - well, because of the way it comes right up the
shoulder.  And then, you can feel it.  I can feel a difference from
one side to the other.  It’s just - - there’s such a hard - - that lider
or muscle or whatever that comes up there is just like knotted up.
(T. 29).

In the afore, the claimant pointed to the left side of his neck:
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     And it comes across the top of my shoulder, and then, right up
behind my ear.

     Yeah, today it seems to be.  I noticed when I was sitting,
waiting that there’s this funny kind of almost like a tingle warm
feeling that comes around my eye. 

     I hadn’t notice that until today. (T. 29-30).

The claimant testified that he does wear glasses for close up reading, reading glasses.   

The claimant offered regarding the FCE finding that he could lift fifty pounds occasionally,

that to do so would be “pushing it”.   The claimant lives alone, and as such, he does the

housekeeping, grocery shopping, and yard work.  The claimant has a house and does all of the

shopping, cleaning, and things necessary to maintain a household.  Regarding the afore, the

claimant added:

     Yeah, there’s not a lot to it.

     Housekeeping.  You know, I wash dishes, dust, do floors, mow
the lawn. (T. 31).

The claimant’s testimony reflects regarding his job search since leaving the employment of

respondent:

     I have.  I’ve looked.  I’ve spoke with - - I’ve never - - it’s just
been the interview.  I’ve never gotten to that point where, you
know, I start answering questionnaires and doing, you know, the
detail work of a pre-hire, detail work.

     Because in conversation when we get to that point about health
and physical ability, and surprising - - that surprised me, that’s a
pretty early-on question. (T. 31-32).

The testimony of the claimant reflects that over the last four years he has averaged sixty-

five to seventy hours a week in starting his online business.  Regarding his focus on starting the
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online business verses working for someone else, the claimant offered:

     Yeah.  What will be the outcome, you know, you never know. 
It’s like starting any other business.  I, of course, think it will work.
(T. 32).

The claimant elaborated on the nature of the online business he is pursuing:

     Right.  The old vinyl LP’s.  CD’s and, you know, the whole
thing, of course, its all - - I just buy record collections, you know,
with people, who all - - they’d like sell.  I might try to negotiate a
price, and then, I start from the start, clean the covers, clean the
records, sound check them, scan them, name them.  Try to establish
some individual price for each - - you know, each piece. (T. 32).

The claimant further testified regarding the mechanics of the start up of the online business:

     You know, record cleaning machines to clean the records,
turntables that will, you know, play through the computer; so, I can
sound check them and grading them.  You know, clean the covers,
clean the record, sound check them; if they’re good, scan them,
name the images, put them in the catalog, price them, put them in
the catalog.  But it’s a work that I can do at my own pace at my
own, I would almost say, at my own leisure.  You know, if I could
do it.  Today, I wouldn’t expect to get much done today the way I -
- the way the pain in my neck is such a distraction.  But I can - - on
the good days I can work as much as I want, you know.  I can set
my own pace, you know.  Nobody - - I’m not obligated to do a
certain amount of work today or tomorrow.  (T. 33-34).

Initially, the claimant acquired his inventory through yard sales and garage sales.  The claimant

outlined the variables involved in the success of a business of the sort that he is putting together.

(T. 34-37).  As to the prospects of earning a livelihood for the business, the claimant’s testimony

reflects:

     Well, I don’t expect to make a living, but you know, as we all
know, what we thought we had stashed away had a way of
dwindling away in the last four years.

     So, I’m hoping that it will - - you know, it will be some kind of
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income.  Equally as important to me, that maybe generates some
additional income is the fact that it keeps me busy.  It gives me
something to do.  Keeps the old grey matter perking; keeps me
active.

     You know, and it’s not at the mercy of somebody else cutting,
you know, what do you call it - - trimming off the fat of a business,
you know. (T. 37).

The claimant began receiving Social Security retirement benefits at the age of sixty-seven. 

The claimant testified how his hobby grew into his current online business efforts:

     Well, it started out just as a hobby of my own collection that I
had collected through the years.  I’ve always liked music.  And I
just wanted to digitize them for safekeeping.  And then, somebody
suggested I start going to the yard sales, and that’s where it got all
out of hand. (T. 38).

During the course of the above, the claimant acquired additional useful skills:

     My computer skills mostly are related to the record business, the
music.  I know how to run the software to put the computer - - the
turntable through the computer and play it, you know.  I know how
to do software that resizes the image from the original to a more
web friendly size.  I know - - I know all of the software that I use,
but I wouldn’t call myself knowledgeable in business software. (T.
38-39).

The claimant estimates that he last saw Dr. Stroope in February 2011.  The claimant

explained his reasoning for the evaluation by Dr. Braden:

     I didn’t think that - - that - - I thought that the first evaluation
was a little bit off. 

     The physical impairment, right.  The physical impairment
evaluation.

     I thought it was a little bit - - I wasn’t in that good of shape,
that’s what - - you know, that’s what prompted me to get a second
opinion. (T. 40).
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Dr. Stroope assessed the claimant with a 4% whole body impairment and at maximum medical

improvement on February 23, 2011.  Dr. Braden assessed the claimant with a 5% whole body

impairment.  The claimant testified that Dr. Braden’s evaluation was based on active range of

motion in the left shoulder. (T. 40-41).  

The testimony of the claimant reflects that following the third shoulder surgery he did not

attempt to return to work for respondent, explaining:

     No.  But it never reached that point where the doctor thought I
could do, what they call, restricted duty; you know limited
activities. 
(T. 42).

The medical in the record reflects that the claimant was initially seen in connection with his

October 19, 2007, injury by Dr. Melissa Yawn on the date of occurrence. Dr. Yawn released the

claimant to return to work with a five pound lifting restriction of one week.  (CX #1, p. 1-2).  On

November 15, 2007, the claimant was seen by Dr. Terence Braden at Rehabilitation Medicine

Associates, in connection with his left shoulder pain growing out of the October 19 2007,

accident.. (CX #1, p. 3).

On January 2, 2008, the claimant was seen at NEA Baptist Clinic – Orthopedic Clinic, by

Dr. Henry Stroope, pursuant to the referral of Dr. Braden.  Following his examination of the

claimant Dr. Stroope assessed the claimant’s complaint as an acute rotator cuff tear of the left

shoulder for which arthroscopy of the left shoulder with rotator cuff repair was recommended.

(CX #1, p. 4-5).  On February 12, 2008, the claimant underwent his first of three surgical

procedures in connection with the October 19, 2007, compensable left shoulder injury, in the form

of a primary left shoulder arthroscopic rotator cuff repair and subacromial decompression. (CX
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#1, p. 6-7).

The medical in the record reflects that the claimant was again seen by Dr. Stroope on July

22, 2008.  The clinic note of the afore visit reflects, in pertinent part:

Dictation
Mr. Allen Coleman is seen in follow-up today for left rotator cuff
tear of his shoulder status post repair in February. __ good until
recently he tried to catch something while he was at work and
injured his left shoulder.  His pain is worse.

Clinically, he still has good power with resisted external rotation,
but he does have some discomfort with that.  

My plan -
1. Inject the left subacromial space with Depo-Medrol,

Lidocaine, and Marcaine.

2. Schedule him for a repeat MRI of the left shoulder to check
the integrity of his rotator cuff repair. (CX #1, p. 8).

On October 21, 2008, the claimant was admitted to the Surgical Hospital of Jonesboro, and

underwent revision of the left shoulder arthroscopic rotator cuff repair under the care of Dr.

Stroope.  The report of the afore procedure reflected the finding of recurrent rotator cuff tear of

supraspinatus tendon with failure at suture tendon interface. (CX #1, p. 9-10).

The medical in the record reflects that the claimant was again seen by Dr. Stroope on

January 29, 2009, relative to his October 19, 2007, compensable left shoulder injury.  The clinic

note regarding the afore reflects, in pertinent part:

Dictation
Mr. Allen Coleman is seen in followup to recurrent left rotator cuff
tear of the shoulder.  He is three months postop.  On presentation
he continues to improve with his range of motion.  He still lacks
some strength overhead but external rotation strength is excellent. 
I would recommend that he continue with his current motions,
stretching program and really not push him on strength yet, as he is
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a recurrent tear situation.  I will see him in one month at which time
I will consider advancing him on further strengthening. (CX #1, p.
11). 

The claimant was again seen by Dr. Stroope on April 1, 2009, in follow-up to his compensable

left shoulder injury.  The clinic note regarding the afore reflects, in pertinent part:

Dictation
Mr. Allen Coleman is seen in follow up today for left rotator cuff
repair of his shoulder.  On presentation today, he is some.  He was
doing very well up until Saturday this past weekend when he was
reaching out in front of him and felt discomfort.  He has taken some
of his pain medicine and he states that that helped a lot.

Clinically, he still is weak with overhead elevation but passively can
forwardly elevate easily to 150 degrees.  He has external rotation
but just weakness with overhead elevation.

The plan is to start hin on some forward elevation exercises with a
dumbbell to try to gain further strength, and I will month for follow
up.  He should remain out of work until I see him back in one
month.  Hopefully, he can be returned.  (CX #1, p. 12).

The claimant returned to Dr. Stroope on April 29, 2009, for complaints relative to his left

shoulder.  Following the results of the claimant’s examination, the April 29, 2009, clinic note

reflects, in pertinent part:

I am concerned that he may have failed his repair and may require
additional surgery; therefore, I would recommend a scan of the left
shoulder to compare it to his previous study.  His last shoulder
surgery on the left shoulder was on Oct think that it is imperative
that we repeat the MRI to see whether or not he needs additional
surgery.  Therefore, I would that we schedule him for an MRI scan
on the shoulder and make recommendations based on his MRI
findings. (CX #1, p. 13). 

On June 25, 2009, the claimant underwent an MRI upper extremity joint without contrast.

(CX #1, p. 14).  The claimant was seen in follow-up by Dr. Stroope on August 25, 2009.  The
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clinic note relative to the afore visit concludes:

He and I have discussed options including what I believe would be
the most appropriate thing and that is an open rotator cuff repair
with application of an augmentation after the repair is such as the
graft jacket.  I think this would give him a good chance at a solid
repair and one that would be durable.  He would like to think this
over and will call and let me know what he thinks. I told him not to
make a decision today but to think about it for a few days and then
call us. (CX #1, p. 16).

On April 27, 2010, the claimant was admitted to NEA Baptist Memorial Hospital in Jonesboro

under the care of Dr. Stroope, where he underwent the third surgical procedure in connection

with the October 19, 2007, compensable left shoulder injury, in the form of an open left rotator

cuff repair. (CX #1, p. 18-20).

The claimant was seen in follow up by Dr. Stroope on several occasions following the

April 27, 2010, open left rotator cuff repair.  A November 10, 2010, clinic note of one of the

afore visits, concluded:

I don’t believe that he is ready to return to work yet and really has
not reached maximum medical improvement; therefore, I would
recommend that he continue with diligent exercising of his left
rotator cuff into external rotation and forward elevation and to
work on some deltoid strengthening.  I will see him back in four
weeks.  Hopefully, he can be returned to work at that point. (CX
#1, p. 24). 

When seen on January 6, 2011, Dr. Stroope’s clinic note reflects that he thought the claimant had

reached maximum medical improvement, but elected to send him for a functional capacity

examination in order to determine his permanent restrictions. (CX #1, p. 25-26).

The claimant underwent a functional capacity evaluation on January 19, 2011, in

accordance with the above recommendation of Dr. Stroope.  The January 19, 2011, Functional



19

Capacity Evaluation report of the claimant reflects, in pertinent part:

FUNCTIONAL ABILITIES
Mr. Coleman demonstrated the ability to perform an Occasional bi-
manual lift/carry of up to 50 Lbs.  Mr Coleman also demonstrated
the ability to lift up to 25 Lbs. with the RUE and up to 15 Lbs with
the LUE when lifting from floor to shoulder level unilaterally.  Mr.
Coleman demonstrated a maximal RUE lift of 20 lbs. from floor to
overhead level as compared to 5 Lbs with the LUE in this same
plane of movement.      
Mr. Coleman demonstrated the ability to perform the following
activities on a Constant basis: Walk, Climb Stairs, Balance, Reach
with 5 Lb. Weight (R), Reach Overhead (R), Reach Immediate (R),
Reach Overhead (R), Reach with 5 Lb. Weight (R), Handling (R),
Handling (L), Fingering (R), Fingering (L). Sitting and Standing.

Mr. Coleman demonstrated the ability to perform the following
activities on a Frequent basis: Carry up to 20 Lbs., Reach
Immediate (L), Kneel, Push/Pull Cart and Crouch.

Mr. Coleman demonstrated the ability to perform the following
activities on an Occasional basis: Carry up to 50 Lbs., Stoop, Reach
Overhead (L) and Reach with 3-5 Lb. Weight (L).

FUNCTIONAL LIMITATIONS
Mr. Coleman demonstrated functional limitations during his
evaluation in the area of material handling as he exhibited the ability
to perform an Occasional bi-manual lift/carry of up to 50 lbs.  Mr.
Coleman also demonstrated a maximal bi-manual lift of shoulder
level of up to 35 lbs.  Mr. Coleman also demonstrated limitations
with unilateral lifting as he exhibited a maximal LUE lift of 15 lbs.
as compared to 25 Lbs with the RUE when lifting unilaterally from
floor to shoulder level. Mr. Coleman also demonstrated functional
limitations with Reaching Overhead (L) and Reaching with a 3-5
Lb. with this extremity and he performed these activities at the
Occasional frequency level when taking into account a normal
workday.  Mr. Coleman also demonstrated poor tolerance to
exertion of over light force when his LUE was extended away from
his body.  Mr. Coleman exhibits mild left shoulder AROM deficits
with slow and guarded movements when reaching above shoulder
level.

CONCLUSIONS
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Mr. Coleman completed functional testing on this date with
reliable results.

Overall, Mr. Coleman demonstrated the ability to perform work in
the MEDIUM classification of work as defined by the US Dept. of
Labor’s guidelines over the course of a normal workday with
limitations as noted above. (CX #1, p. 27-28).

The claimant was seen in follow-up by Dr. Stroope on February 23, 2011.  The clinic note

regarding the afore visit reflects, in pertinent part:

It should be noted that on his last visit I did not release the patient
to full work duties yet.  In fact, he was not returned to any sort of
work duty until I was the patient back after his functional capacity
examination.  Apparently, his Worker’s Compensation Insurance
cut him off after he was last here, which I think is totally wrong as I
had not released him to work at any sort of activity until I saw him
back on today’s visit.  Therefore, I believe that they do owe pay up
until today’s visit. 

as I expect he will permanently in the future.  He did do a very
good job with his functional capacity examination.  He did qualify
to be at medium work duties lifting 50 pounds occasionally, 25
pounds frequently, and only 10 pounds constantly.  I believe that
these should be permanent work restrictions for him as I don’t
expect for him to be able to do anything more than that.

At this point, I believe he has reached maximum medical
improvement on today’s visit and that I will release him to return to
work duties, and he will follow up with me as needed.  
(CX #1, p. 44-45).

Dr. Stroope issued an impairment rating regarding the claimant in a March 8, 2011,

correspondence:

Mr. Allen Colman reached maximum medical improvement on
February 23, 2011.  According to the fourth edition of The Guides
to Evaluation of Permanent Impairment by the American Medical
Association, Mr. Coleman qualifies for a permanent impairment of
6% to the left upper extremity, which is equivalent to 4% to the
whole person. (CX #1, p. 46).
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On June 30, 2011, at the request of his attorney, the claimant was evaluated by Dr.

Terence P. Braden, III, D.O., regarding his left shoulder impairment growing out of the October

19, 2007, compensable left shoulder injury and subsequent surgeries.  The June 30, 2011, report

regarding the afore, reflects, in pertinent part:

Objectively:
He is a pleasant white male.  He is a good historian; he is not in any
distress.  He is cooperative through this evaluation.
Inspection:
Inspection of the shoulder reveals well-healed anterior incision.  It
measures 10 cm.  It is a thin scar, barely discernable.  There are also
noted to be small scars about the shoulder from previous
arthroscopic portal insertion.  I don’t see any evidence of marked
atrophy or fasciculations about his shoulder itself or the bilateral
upper extremities in comparison.

Range of Motion: Goniometer was utilized to measure the left
shoulder range of motion in all lanes.  All measurements were by
active range of motion.  At least 3 measurement were taken for
each of the ranges recorded.

*           *          *

His impairment based upon the AMA Guide to Evaluation of
Permanent Impairment, IV Edition, is computed as follows.

*          *            *  
  

Nine percent impairment to the upper extremity equals a 5%
impairment to the whole person, table 3, page 20 of the guides. 
(CX #1, p. 47-48).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 19, 2007, the employment relationship existed between the parties 

when the claimant sustained compensable injuries during which time he earned wages sufficient to

entitle him to weekly compensation benefits of $504.00/$378.00, for temporary total/permanent

partial disability.

3. The claimant reached the end of his healing period from the October 19, 2007,

compensable left shoulder injury on February 23, 2011, with a residual anatomical impairment of

4% to the body as a whole.

4. When the claimant’s age, education, work experience, anatomical impairment, 

and other matters reasonably expected to affect his future earning capacity are considered, the

evidence preponderates that the claimant has sustained an loss of earning capacity or wage loss

disability in the amount of 25 % in excess of the permanent physical impairment.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s October 19, 2007, compensable left shoulder injury.

6. The respondent has controverted the claimant’s entitlement to wage loss disability

benefits in excess of his anatomical impairment.

CONCLUSIONS

The compensability of the claimant’s October 19, 2007, left shoulder injury is not

disputed.  The claimant contents that the anatomical impairment growing out of the October 19,

2007, compensable left shoulder injury is greater than the 4% whole body impairment accepted by

respondent.  Further, the claimant maintains that he is entitled to wage loss disability benefits in
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excess of the anatomical impairment, along with controverted attorney fees.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant seeks workers’ compensation benefits as a result of an injury having been sustained

subsequent to the effective date of the afore provision.  

Anatomical Impairment

As noted above, the compensability of the claimant’s October 19, 2007, left shoulder

injury is not disputed.  The claimant underwent three (3) separate surgeries under the care of Dr.

Henry Stroope, a Jonesboro orthopedic surgeon in connection with the treatment of the

compensable left shoulder injury.  Dr. Stroope determined that the claimant reached the end of his

healing period from the October 19, 2007, compensable injury and subsequent surgeries, on

February 23, 2011.  Further, Dr. Stroope assessed the claimant’s anatomical impairment at 4% to

the body as a whole as a result of the compensable injury and subsequent surgeries.  The claimant

was evaluation by Dr. Terence P. Braden, III, D.O., on June 30, 2011, and assessed with a 5%

whole body impairment for the compensable injury and subsequent surgeries.

The permanent impairment is any permanent functional or anatomical loss remaining after

the healing period has been reached.  Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (994).  Additionally, an injured employee is entitled to the payment of compensation

for the permanent functional or anatomical loss of use of the body as a whole whether his earning

capacity is diminished or not. Id. 

Permanent benefits shall be awarded only upon a determination that the compensable

injury is the major cause of the disability or impairment.  Ark. Code Ann. §11-9-102

(4)(F)(ii)(a)(Repl. 2002).  The Arkansas Workers’ Compensation Commission has adopted the
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American Medical Association Guides to the Evaluation of Permanent Impairment (4th ed. 1993)

to be used in assessing anatomical impairment.  Arkansas Workers’ Compensation Commission

Rule 099.34; Ark. Code Ann. §11-9-522 (g)(Repl. 2002).  The impairment ratings in the record

reflect that both Dr. Stroope and Dr. Braden utilized the AMA Guidelines, Fourth Edition, in

assessing the claimant’s residual impairment.

While the statute and Commission Rules require that impairment rating be based upon the

AMA Guidelines, 4th ed., not everything in the guidelines is admissible under the Act. 

Specifically, Ark. Code Ann. §11-9-704 requires that the extent of physical impairment be

supported by objective and measurable physical findings. Ark. Code Ann. §11-9-704 (c)(ii)(B)

(Repl. 2002).  Objective findings are those which cannot come under the voluntary control of the

patient, and specifically excludes pain, straight-leg-raising tests and range-of-motion tests.  Ark.

Code Ann. §11-9-102 (16)(A) (Repl. 2002).  In the instant claim, the June 30, 2011, report of Dr.

Braden noted that while the goniometer was utilized to measure the claimant’s left shoulder range

of motion in all planes, the measurements were by active range of motion, which was under the

claimant’s control.  The evidence preponderates that the claimant’s residual anatomical

impairment from the October 19, 2007, compensable left shoulder injury and surgeries is 4% to

the body as a whole.

Wage Loss Disability

The claimant, with a date of birth of June 3, 1941, is a high school graduate and military

veteran.  The claimant has been a successful business owner in the operation of several bakeries

with duties entailing hiring and firing employees.  There is no evidence in the record to reflect that

the claimant experienced limitations or restrictions on his physical activities prior to the October
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19, 2007, compensable left shoulder injury in the employment of respondent.  The claimant is

right handed.  The claimant’s employment with respondent commenced in 1998 and continued in

same until the 2007 compensable injury.

The claimant has undergone three (3) separate surgical procedures in connection with the

treatment of the October 19, 2007, compensable left shoulder injury.  The claimant was released

as having reached maximum medical improvement on February 23, 2011, with permanent

restrictions as set forth in the January 19, 2011, functional capacity evaluation.  

An employee who sustains an injury to the body as a whole may be entitled to wage-loss

disability in addition to his anatomical impairment.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d

685 (1961).  Wage loss factors are the extent to which a compensable injury has affected the

claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d

848 (2001).

The credible evidence in the record reflects that the claimant has sought employment since

reaching maximum medical improvement and his February 23, 2011, released by Dr. Stroope,

however has not been successful.  The claimant, who is right handed, has sustained substantial

functional limitations relative to his left upper extremity, respect to lifting, reaching overhead, and

performing activities at or above shoulder level.   

The evidence preponderates that the claimant is motivated at remaining active and the

claimant is in the process of starting an online business in which he is able to work at his own

pace.  The claimant takes prescription medication to address his pain complaints from the

compensable injury.     

At the time of his compensable injury, the claimant earned an average weekly wage of
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$791.00, such that he was entitled to weekly compensation benefits at the maximum applicable

rate.  The claimant returned to work for respondent following the first surgery in the treatment of

the October 19, 2007, compensable injury, during which time he received temporary partial

disability benefits.  The claimant was not again released to return to work  until he reached

maximum medical improvement on February 23, 2011.  While the evidence discloses that the

claimant devotes substantial hours to readying his online business, in doing so he is able to work

at his own pace and as his injury/symptoms allow.  Even when up and running, the claimant’s

online business will not generated income comparable to that he earned in the employment of

respondent, which has been foreclosed to him due to the physical limitations and restriction

growing out of the October 19, 2007, compensable injury.

The evidence preponderates that when the claimant’s age, education, work experience,

permanent restrictions and limitation, and other matters reasonably expected to affect his future

earning capacity are considered, the claimant has sustained a wage loss disability in the amount of

25% in excess of and in addition to his 4% anatomical impairment.  Respondent has controverted

the claimant’s entitlement to wage loss disability benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant permanent partial

disability benefits at the weekly compensation benefit rate of $378.00, to correspond with the 4%

anatomical impairment and 25% wage loss growing out of the October 19, 2007, compensable

injury sustained in the employment of respondent.  Said sums accrued shall be paid in lump

without discount.  Respondent may claim credit for sums heretofore paid toward the afore

obligation.
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Respondent is further ordered and directed to pay all reasonably necessary medical, 

nursing, and other apparatus expenses growing out of and in connection with the treatment of the

claimant’s compensable left shoulder injury of October 19, 2007, to include medical related travel.

Maximum attorney fees are herein awarded of the controverted indemnity benefits herein

awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   

   


