
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F904149 (03/15/09)

JAMES COLBERT, EMPLOYEE              CLAIMANT

MEDIC ONE, LLC., EMPLOYER                     RESPONDENT

COMMERCE AND INDUSTRY, CARRIER         RESPONDENT

OPINION FILED MAY 14, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on March 2, 2012, at
Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILLIP WELLS, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE JARROD S. PARRISH, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On January 9, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties regarding the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of James Colbert and Toby L. Emerson, coupled with medical reports and

other documents comprise the record in this claim. 

DISCUSSION

James Colbert, the claimant, with a date of birth of April 3, 1969, has a bachelor’s degree

and an associate’s degree.   The claimant commenced his employment with respondent-employer
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as a paramedic on March 27, 2003.  The claimant sustained a compensable injury to his left

shoulder on March 15, 2009, and underwent surgery under the care of Dr. Spencer Guinn in the

treatment of same.  In late 2009, the claimant’s left shoulder complaint was such that Dr. Guinn

recommended additional surgery which was contested by respondents.  The afore was the subject

of a prior hearing regarding additional medical treatment subsequent to December 9, 2009.

The testimony of the claimant reflects that while he did not have the second surgery until

the litigation was concluded, he continued to have problems with the left shoulder.  The

claimant’s testimony reflects that he was off work from December 9, 2009 until January 12, 2010,

due to his left shoulder complaint.  At the time of the afore period the claimant was not an

employee of respondent-employer, having last worked for same approximately a week following

the  March 15, 2009, injury.

The testimony of the claimant reflects that during the time that he was undergoing physical

therapy for his left shoulder he continued seeing Dr. Guinn as his primary care physician.  Further,

the claimant’s testimony reflects that he continued receiving treatment in connection with his left

shoulder under the care of Dr. Guinn.  The claimant maintains, that during the period of time that

Dr. Guinn identified him as being unable to work, he was being seen by him.  

In January 2010, the claimant was offered a job with another ambulance company.  The

claimant was released by Dr. Guinn to return to work and was subsequently hired by the other

ambulance company.   The testimony of the claimant reflects, regarding the manner he obtained

the disability statement releasing him to return to work:

     After I was informed by Medic One that they would not put me
back to work, I went to Emerson and put in an application.  Then, I
went to - - I told them about my situation, the manager advised me
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to get a medical release form from Dr. Guinn; so, I went to him and
asked him for that. (T. 10-11).

The claimant testified that he continues to have problems with his left shoulder which he

attributes to the March 15, 2009, compensable injury.  The claimant testified that from December

9, 2010, until January 12, 2010, he was still seeking surgery for the left shoulder.  The claimant

testified that it was his desire to go find a job and begin working on January 12, 2010, despite the

fact that he was continuing to have problems with his left shoulder.

The claimant ultimately underwent the left shoulder surgery under the care of Dr. Guinn

following the ruling growing out of the prior hearing.  At the time of the present hearing the

claimant was receiving temporary total disability benefits and undergoing physical therapy.

During cross-examination, the claimant acknowledged that he did not see any doctor

during the period of time for which he is presently claiming temporary total disability benefits,

December 9, 2009, through January 12, 2010.  The claimant was not obtaining physical therapy

during the afore period due to the fact that respondents had controverted his claim for further

medical treatment.  The claimant concedes that he commenced employment with Emerson

Ambulance on January 12, 2010, even though the disputed rotator cuff tear was still present.

The testimony of the claimant reflects that he continued working for Emerson Ambulance

from the January 12, 2010, date, through the June 2010 hearing before the Commission, and up

until he underwent the recent surgery.  The claimant anticipates returning to the employment of

Emerson Ambulance once he is released from his recent surgery and restrictions. The claimant’s

testimony reflects that had he been offered the position with Emerson Ambulance on December 9,

2009, he could have gone and done the same thing that he ended up doing physically on January
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12, 2010.    

During further examination, the claimant testified that after the diagnostic tests in the fall

of 2009, he was having problems with his injured left shoulder.  The claimant eventually

underwent surgery for the afore problems, following the conclusion of the litigation.  Further, the

claimant testified that he would have undergone the shoulder surgery earlier if it had been

authorized by respondents.  Finally, the claimant testified that although he was in need of surgery

it was his decision to cut off the period of temporary disability in order to pursue employment

with Emerson Ambulance.

Toby L. Emerson, owner of Emerson Ambulance Service, testified that the claimant has

worked for him as a paramedic since January 2010.  Mr. Emerson’s testimony reflects that at the

time he hired the claimant it was his understanding that the claimant would be performing full-

duty work and whatever it was needed for him to do as a paramedic.  Additionally, Mr. Emerson

testified that since the claimant’s employment with Emerson Ambulance Service he has performed

all of the job tasks required of a paramedic with Emerson Ambulance Service.  Regarding the

afore, Mr. Emerson’s testimony reflects:

     Well, it would be transporting patients, non-emergency,
emergency status, you know, assisting patient, lifting, moving
patients, treating patients, IVs, drugs, and so forth. (T. 19).

Mr. Emerson noted that the claimant is sometimes required to drive the ambulance.  Mr. Emerson

testified that he is not aware of the claimant asking to change or modify his job in any way since

commencing his employment on January 12, 2010.

During cross examination Mr. Emerson testified that he was somewhat personally

involved in the hiring of the claimant, and that he sat in on the interview before he was hired.  Mr.
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Emerson testified that he is aware of any physical restrictions from a physician that a potential

employee has before being hired.  Mr. Emerson confirmed that before the claimant came to work

for Emerson Ambulance Service he was required to get a release by his doctor, which is standard

policy of Emerson Ambulance Service.  In explaining the reasoning for securing a full-duty release

or a release from a doctor for a potential employee Mr. Emerson testified:

     We just don’t - - we don’t want to hire someone that has
previous injuries and cannot, you know, lift patients safely.  It’s a
total liability for us in case they drop a patient (T. 23-23).

  
Mr. Emerson was aware that the claimant had a prior shoulder injury.  Mr. Emerson

testified that as a paramedic the claimant would be working with other individuals and that he

would not go out on a run by himself.  The testimony of Mr. Emerson reflects that early on,

before the claimant’s second shoulder surgery, he was aware that the claimant would require

assistance by other employees in lifting heavy objects and lifting heavy patients. Mr. Emerson

testified that he was not aware that the claimant was in line for shoulder surgery at the time he

was hired by Emerson Ambulance Service. 

The medical in the record reflects the presence of a November 23, 2009, chart note of Dr.

Spencer Guinn regarding a visit by the claimant of the same date.  The afore reflects, in pertinent

part:

   Mr. Colbert is about 5 months.  The injection and steroid pack
helped the last time.  He is still going to therapy.  His concern is
still a low level of pain.  His therapy report is in the chart and he
continues improvement with range of motion and strengthening and
he does have a persistent level that is now about a 3.

*          *          *

PLAN: I had a discussion with Mr. Colbert about his pain.  I
discussed that I am pleased with his continued response to range of
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motion and strengthening.   Once again he is very concerned that he
continues to have pain.  He would like it evaluated farther and I am
going to get him set up for MR of his shoulder.  I will see him back
after his MR. (CX #1, p. 1-2).

The claimant was seen in follow-up by Dr. Guinn on December 9, 2009.  The chart note regarding

the afore reflects, in pertinent part:

   Mr. Colbert is here for follow-up of his MR.  He continues having
pain anterolateral and with flexion and abduction to about 100
degrees.

*          *          *

X-RAYS: His MR was reviewed.  The previous repair appears to
be intact.  With the foot print anterior to this it appears to be
another tear. 

PLAN: I had a lengthy discussion with Mr. Colbert.  Discussed that
during his therapy it appears he has pulled off anterior to his prior
repair and if it is not full thickness it is close.  He obviously has
maxed out as far as he can go with this condition.  After discussing
various options he wants to proceed with another surgery.  I am
going to get him set up for a left shoulder arthroscopy with rotator
cuff repair.  His strength and motion are obviously much improved
over where he was previously, so I suspect his rehab will be quicker
this time.  I want him to hold off on his therapy until then. (CX #1,
p. 3-4).

Dr. Guinn supplied hand written responses to a series of questions submitted in a

December 15, 2009, letter of the nurse case manager, Ms. Rebecca Poston, RN, regarding the

claimant.  In the afore Dr. Guinn relayed that the claimant could perform one-handed work, and

do regular duty in 3-6 months. (CX #1, p. 5).  

Dr. Guinn also issued an off-work slip dated December 21, 2009, reflecting that the

claimant was off work from December 9, 2009, through a date unknown because of the shoulder

injury. (CX #1, p. 6).  On January 11, 2010, Dr. Guinn authored a return to work slip on behalf of
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the claimant releasing him to work effective January 12, 2010, with no restrictions. (CX #1, p. 7).

The claimant commenced his employment with Emerson Ambulance Service on January 12, 2010.

(RX #1).  Finally, the record reflects the presence of a October 13, 2011, report by Dr. Guinn

which reflects that the claimant was temporarily totally disabled as a result of the March 9, 2009,

compensable left shoulder injury from December 8, 2009, through January 11, 2010. (CX #1, p.

10).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2, On March 15, 2009, the employment relationship existed between the parties 

when the claimant sustained a compensable injury to his left shoulder during which time he earned

wages sufficient to entitle him weekly compensation benefits of $523.00/$392.00, for temporary

total/permanent partial disability.

3. The diagnosed December 2009, rotator cuff tear in the claimant’s left shoulder 

grew out of and was a continuum of the March 15, 2009, compensable injury.

4. In addition to other periods of total incapacitation growing out of the March 15, 

2009, compensable injury,  the claimant was temporarily totally disabled for the period

commencing December 9, 2009, and continuing through January 11, 2010.

 5. The respondents shall pay all reasonable hospital and medical expenses arising out 

 of the injury of March 15, 2009.
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6. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits for the period commencing December 9, 2009, and continuing through January

11, 2011.

CONCLUSIONS

The compensability of the claimant’s March 15, 2009, left shoulder injury is not disputed. 

The respondents did dispute the claimant’s entitlement to further medical treatment in connection

with a subsequent diagnosed rotator cuff tear which was identified on December 9, 2009. 

Following a contested hearing regarding the afore the same was found to be the liability of

respondents.  At issue, at this juncture, is the claimant’s claim for temporary total disability

benefits for the period December 9, 2009 through January 11, 2010.  Respondents dispute the

claimant’s entitlement to the afore temporary total disability benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions. 

Temporary Total Disability

Temporary total disability is that period within the healing period in which a claimant 

suffers a total incapacity to earn wages.  Ark. State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  A claimant is entitled to temporary total

disability during his healing period if he shows by a preponderance of the evidence that he had a

total incapacity to earn wages. Carroll General Hospital v. Green, 54 Ark. App. 102, 923

S.W.2d 878 (1996).  

The healing period is defined as that period for healing of an injury resulting from an



9

accident.  Ark. Code Ann. §11-9-102 (12).  The healing period ends when the underlying

condition causing the disability has become stable and nothing further in the way of treatment will

improve that condition.  A claimant’s healing period has not ended when treatment is being

administered for the healing and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn,

30 Ark. App. 200, 785 S.W.2d 51 (1990).

  In the instant claim, the evidence preponderates that the claimant remained within his

healing period during the period commencing December 9, 2009, and continuing through January

11, 2010.  The claimant treated with Dr. Spencer Guinn as his primary care physician in

connection with the March 15, 2009, compensable left shoulder injury.  As a result of this

continuing symptoms, during a November 21, 2009, visit Dr. Guinn arranged for the claimant to

undergo a MR of the left shoulder and the December 9, 2009, results disclosed the new rotator

cuff tear.

There is no showing in the record that respondents offered the claimant “one-handed”

work in December 2009, at the time the nurse case manager solicited information from Dr. Guinn

regarding the claimant’s ability to work following notice of the new rotator cuff tear.  Indeed, at

the time of the afore respondents were denying responsibility for the payment of any workers’

compensation benefits to the claim based on a “major cause” argument/defense.  Dr. Guinn

authored off-work slips removing the claimant from work due to compensable left shoulder injury

covering the time period December 9, 2009 through January 11, 2010. The claimant was released

by Dr. Guinn to return to work without restrictions per his request in order to obtain employment. 

The claimant was without a source of income once respondents disputed liability for the

diagnosed December 9, 2009, rotator cuff tear.  The evidence preponderates that the claimant was
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within his healing period and totally incapacitated from earning wages from December 9, 2009

through January 11, 2010.  Respondents have controverted the claimant’s entitlement to the afore

temporary total disability benefits.

AWARD

The respondents are herein ordered and directed to pay to the claimant temporary total 

disability benefits at the weekly compensation benefit rate of $523.00, for the period commencing

December 9, 2009, and continuing through January 11, 2010, as a result of the March 15, 2009,

compensable injury.  Said sums accrued shall be paid in lump without discount.  Respondents are

further ordered and directed to pay all reasonable necessary medical, hospital, nursing and other

apparatus expenses growing out of and in connection with the treatment of the claimant’s

compensable left shoulder injury of March 15, 2009, to include medical related milage.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

_______________________________________________
 ANDREW L. BLOOD 
 ADMINISTRATIVE LAW JUDGE

 


