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STATEMENT OF THE CASE

 A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 28, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  Also included as an

issue to be addressed during the course of the present hearing is the appropriate compensation
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benefit rate and controverted attorney fees relative to same.

The testimony of Charles M. Coburn, the claimant, coupled with medical reports, video

surveillance, and other documents comprise the record in this claim. 

DISCUSSION 

Charles M. Coburn, the claimant, with a date of birth of June 26, 1949, is a high school

graduate.  The claimant commenced his employment with respondent #1 on October 30, 1998. 

The claimant was in the United States Air Force for two (2) years, l969-1971, achieving the rank

of sergeant, and was honorably discharged.  

The testimony of the claimant reflects that the primary type of jobs that he has performed

during his thirty (30) year work history has consisted of factory work.  In identifying the various

factory jobs performed, the claimant’s testimony reflects:

     I worked at an ambulance factory in Blytheville.  Two Ribbon,
(spelled phonetically), Manufacturing Plant in Blytheville.  World
Color, and then, Quad/Graphics. (T. 11).

The claimant explained that World Color was purchased by Quad/Graphics, noting that it was the

same operation but the name was changed with new owners.

Respondent -employer #1 is a magazine manufacturing plant which print the pages, put

them all together, and render a finished product that goes out in book form.  The claimant

testified that when he was first hired by respondent-employer it was as floor help, explaining: 

     They moved pallets of magazines, laid them out, wrapped them,
got them ready for shipping. (T. 11).

The claimant offered that Quad/Graphics took over the operations of World Color in 2010.  The

claimant worked continuously at the same facility from his date of employment until 2011.  The
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claimant moved from floor help to the ink hazard job.

In describing his job responsibility in ink hazard position, the testimony of the claimant

reflects:

     I disposed of the waste ink.  I disbursed ink to the presses, and
any chemical that they needed, I did that.

     I did a lot of lifting, empty - - or fifty-pound pails of ink that we
had to dispose of.  I had to pick them up about head high to put
them on a vat to let them drain.  I drove a forklift, and like, I moved
stuff around for the presses. (T. 13).

The claimant acknowledged obtaining medical treatment under the care of Dr. Brian

Dickson, a Jonesboro orthopedic physician, on January 5, 2006, during which time he limited the

use of the claimant’s right shoulder.  The claimant explained that he had fallen, dislocated his right

shoulder, and tore his rotator cuff.  Though claimant told that his restriction of no use of the right

-upper extremity would be permanent following his January 5, 2006, return to work, the claimant

nevertheless returned to World Color performing his regular job.   The claimant explained that he

used his other arm (left) for the lifting, and his right arm just to kind of balance it.   The claimant

is right-handed.  

The testimony of the claimant reflects that neither his rate of pay, hours or duties changed

after he returned to work in 2006.  The claimant added, however:

     Okay.  Things did change, I forgot.  I was restricted to an eight-
hour day, where I was working twelve-hour days. (T. 15).

After returning to work following the 2005, right shoulder injury, the claimant worked eight-hour

days, seven days a week.  The claimant denies having any other accidents or injuries after the

2005 right shoulder accidental injury.  The claimant maintains that to his knowledge there were no
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other restrictions placed on him other than the right shoulder restriction until 2010.  The

claimant’s testimony reflects that he was able to perform most of the duties that were required of

him at World Color in 2009.  The claimant denied missing any significant time from work in 2008

or 2009 for any sort of physical reasons.

The claimant continuously performed the ink hazard job until he suffered his left shoulder

injury in March 2010.  The claimant testified regarding his work activities on March 17, 2010:

     I was unloading some hand cleaner in boxes off of a pallet,
placing them on a two-wheeler to put in our storage room, and I
heard - - felt my arm give.  I moved a few more boxes, and it got to
hurting more; so, I went to Human Resources, and told them I had
hurt my arm, and I needed to go to the doctor. (T. 17).  

The claimant explained that the problem involved his left arm.  The claimant reported his injury

and need for medical treatment to the Human Resource Manager, who took him to the doctor.  

The claimant was taken to Dr. Michael Lack on March 17, 2010.  After treating with Dr.

Lack for a period of time, the claimant was sent for an MRI at St. Bernards Medical Center. 

Thereafter the claimant was referred to the Dickson Orthopedic Group where he came under the

care of Dr. Spencer Guinn in March 2010.   Surgery was performed on the claimant’s left

shoulder by Dr. Brian Dickson.   The testimony of the claimant reflects that he treated under the

care of both Dr. Dickson and Dr. Guinn relative to his left shoulder injury until June 2011.  The

claimant added that he has not been seen by either Dr. Guinn or Dr. Dickson since June 2011.

The testimony of the claimant reflects that he did return to work for respondents-employer

following the March 17, 2010, injury.  Regarding the afore, the claimant testified:

     The doctor released me to go back.  I’m not sure of the date
that he released me on, and I worked until May 2011. (T. 19)
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The claimant confirmed that he was taken off work permanently by Dr. Dickson on May 26,

2011.  The claimant has not worked since May 26, 2011.  The claimant’s testimony reflects that

other than his left and right shoulders he does not have any physical limitations to prevent him

from working.  The claimant noted that until the left shoulder injury he had been able to perform

his job with respondent-employer despite the right shoulder restrictions.

In explaining how he performed his job following the March 17, 2010, left shoulder injury

until he was removed from work pursuant to the May 26, 2011, release of Dr. Dickson, the

claimant testified:

     Actually, I didn’t do a whole lot.  They told me - - the doctor
told me, “Don’t do any lifting.”  I kept it in my pocket; do, I would
not use that arm.  I mentioned that to my supervisors, and they
agreed, “Do not take a chance on hurting it.”  But I had to operate
a pallet jack, battery-operated pallet jack with my right arm.  Well,
our jacks are worn out.   They are old, and they jerk a lot, and it
got my right arm to hurting more, because I was having to use it
more to work the pallet jack, and I just told them I could not do
that.  It was hurting my arm.  (T. 20).

The claimant described the symptoms he experienced in his left shoulder when released from work

on May 26, 2011, by Dr. Dickson:

     Kind of like a dull hurting, throbbing pain.  If I had tried to
move it or anything, I’d get a sharp pain in my muscle where the
bicep tendon was torn.  It would hurt tremendously.  It was sharp.
(T. 20). 

The claimant’s testimony reflects, regarding his physical limitations relative to his left shoulder

during the May 2011 time frame:

     I could not lift anything.  I could move my arm toward the front
of me.  I couldn’t do anything that was over my head at all with it.
(T. 21).
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With respect to the right arm, the claimant offered:

     My right arm, I could not lift anything over twenty-five pounds
with it, over my head.  If I carried anything in either arm, left or
right for very long, they would both start hurting, and I’d have to
stop and put them down, and let them rest, and then, try it again.
(T. 21).

The claimant testified that all he ever takes is over-the-counter pain relievers, noting that he does

not want to take prescription pain medicines.  The claimant testified regarding his pain tolerance:

     It’s pretty high.  I don’t go to the doctor unless I just have to.  I
mean, it’s pretty bad when I go. (T. 21).

The claimant confirmed that respondents #1 have paid all of the medical bills relating to

his left shoulder injury.  Further, the claimant testified that he received indemnity benefits from

respondents #1 during the period he was off work following the left shoulder surgery until he

returned to work.  The testimony of the claimant reflects that he was paid indemnity benefits to

correspond with the 11% whole body impairment rating he received for the left shoulder.  

On December 21, 2011, the claimant met with Dr. Cates in Memphis.  The claimant

testified that he provided accurate information to Dr. Cates regarding his age, education, and

work experience.  The claimant offered that the duration of his visit with Dr. Cates was “maybe a

half an hour or so”.  (T. 23).  The claimant testified that he filled out some paperwork pursuant to

the directions of Dr. Cates.  The claimant opined that in light of his present circumstances he does

not have any vocational opportunity.  The testimony of the claimant reflects that the pain in both

his shoulders prevents him from working.    The claimant’s testimony reflects that his right

shoulder condition is “about the same” since the March 17, 2010, left shoulder injury.

The testimony of the claimant reflects that he enjoyed fishing as a hobby before his March
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17, 2010, left shoulder injury.   The claimant offered that since his May 26, 2011, release from

work by Dr. Dickson he has only been fishing one time, but was unable to enjoy himself.  The

claimant testified regarding the difficulty he experienced while attempting to fish:

     Throwing the reel out.  I use my left hand to do that with, and
then, reeling it in with my right. (T. 25).

The claimant testified that he does not presently feel that he could perform any job for

eight hour a day.  In identifying the obstacles what would prevent him from performing an eight-

hour a day job, the claimant’s testimony reflects:

     Lifting or even writing.  My shoulders start hurting when I’m
writing a lot.  If I’m sitting down, if I’m stacking papers and stuff
like that, my shoulders start hurting bad. (T. 26).

The claimant described his present typical daily activities:

     I usually get up, go eat breakfast with my daughter.  I come
back home, do just a very little bit of housework, sweeping or
vacuuming, that’s about it. (T. 26).

The claimant testified that he usually goes to the Front Page Café to eat breakfast.  The claimant

testified that typically in the afternoons he takes a nap.  The claimant offered that he would love

to be working and that he enjoyed working.  

The claimant is married and lives in an apartment with his wife and son.  The claimant has

two daughters and a son, all of whom are adults.  The claimant has been aware that he is diabetic

for over a year and takes a tablet (Metformin) two times a day, as well as checks his blood sugar

once a day.  The testimony of the claimant reflects that he did undergo hernia surgery while

recovering from the compensable left shoulder surgery.  

The claimant is currently receiving Social Security disability benefits, having been
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approved for same in June 2011.  

During cross-examination the claimant acknowledged sustaining an injury to his right

shoulder at a different employer prior to 1999, and for which he underwent surgery.   The

claimant ultimately settled the claim.  In 2005, the claimant had another injury to his right

shoulder while employed by respondents #1 which resulted in restrictions on overhead lifting or

weights greater than 40 to 50 pounds.  The claimant was working the ink hazard job at the time of

the 2005, right shoulder injury, and his restrictions were accommodated by respondents #1.

One of the job tasks performed by the claimant while performing the ink hazard job was

operating a fork lift, which the claimant was able to do one-handed.  The claimant confirmed that

save for the time he was off work recovering from his left shoulder surgery, he continued

discharging his employment duties with respondents #1.  Further, the claimant acknowledged that

respondents #1 accommodated him within his restrictions after the March 17, 2010, left shoulder

injury.  

The claimant testified that he was unaware that when the MRI of his left shoulder was

performed five (5) days following the injury it disclosed that there was some atrophy of the

muscles.  The claimant acknowledged that Dr. Lack mentioned that he might have had an old

injury in the left shoulder.  The claimant testified that he could not think of anything that could

have accounted for any wasting of muscle in the left shoulder.  

While acknowledging that he turned sixty-two years of age on June 26, 2011, the claimant

testified that he resigned his employment with respondent after he was taken off work by Dr.

Dickson on May 26, 2011.  As to why he did not pursue further accommodations from

respondent-employer following the May 26, 2011, release from work, the claimant testified:
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     There’s - - that plant, they have no restrictions that were to
accommodate you for that length of time. (T. 32).  

The claimant concedes that he did not explore further accommodations after May 26, 2011.   The

testimony reflects that the claimant is receiving $1932.00, in Social Security benefits.  During his

employment with respondents #1 the claimant earned more than $2,100.00, per month.  The

testimony of the claimant reflects that when he filed for Social Security disability benefits he listed

his diabetes as well as the surgeries to his shoulders and the hernia surgery as the basis for his

disability.  

The claimant testified that he did not remember working on his car in August 2010.  The

claimant acknowledged that he underwent the hernia surgery shortly before going on Social

Security disability.  

The claimant acknowledged that Dr. Dickson recommended that he see Dr. Collins in

Little Rock for the possibility of having another surgery on the left shoulder.  The claimant

testified that in consulting with his family the decision was made not to have another surgery.  The

testimony reflects that the claimant had a reaction to a surgery that he had years ago on the right

shoulder after 2005, and he  never learned what caused the reaction.  The claimant acknowledged

that since he did not go see Dr. Collins he does not know what recommendations would have

been with respect to the left shoulder. 

     During redirect examination the claimant testified that following his release to return to work

in 2006, from the right shoulder surgery he did not miss any time from work until the left shoulder

surgery relative to the compensable  March 17, 2010, left shoulder injury.  Further, the claimant’s

testimony reflects that he performed his full duties during the afore period.  
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In explaining why he did not attempt to continue working following the May 26, 2011,

restrictions of Dr. Dickson relative to his left shoulder, the claimant testified:

     I tried to return.  I tried to do the restrictions they gave me. 
And like I said, it started affecting my right arm and that’s the
reason I had to give it up. (T. 39).

The claimant offered that he had attempted to explore the accommodations before he got the May

26, 2011, restrictions during the time that he was working.  The claimant testified that his

condition got worse during the time he was working:

     The pain and everything, like I said, my right arm started to
hurting more, because I was having to use it a lot more that what I
had been using it. (T. 39-40).

The claimant noted that he consciously attempted to avoid using his left upper extremity at work

following the injury and surgery:

     I tried not to.  They said, “Don’t use it.”  So, I was trying to
keep from using it.  If I had it outside of my pocket or anything, I
would forget and naturally just go for something. 

     It would hurt.  It would hurt. (T. 40).

The claimant testified that he did not have any significant strength in his left arm at the time, and

as far as rang of motion, the claimant added:

     Like I said, I couldn’t lift it over my head very far at all.  As far
as out to the side, I could to a certain extent, and then, it would
start hurting. (T. 40).

The medical in the record reflects the presence of a January 5, 2006, release to return to

work by Dr. Brian G. Dickson relative to the claimant’s right shoulder.  The afore reflects a

diagnosis of “status post right shoulder dislocation” and a return to work date of January 9, 2006.

(CX #1, p. 1).  There is not a dispute that the claimant continued discharging his employment
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duties with respondents #1 following the afore release until March 17, 2010.

The claimant was seen at Occupational Health Partners, the designated health providers of

respondents #1, on March 17, 2010.  The claimant provided a history of feeling pain in his left

biceps while moving boxes of hand soap.  The March 17, 2010, chart notes regarding the

claimant’s visit reflects, in pertinent part:

ASSESSMENT/PLANS:
Doctor’s Report: Pt has worked for World Color for 11 years as a
general worker.  He was lifting a box that weighed 40 pounds when
he felt something pop in his right shoulder.  He has pain in the left
biceps over short head.

*         *         *

No swelling or discoloration yet.  He has pain with use of biceps
and shortening of the muscle.

Probable ruptured biceps tendon.

Assessment:
BICEPS TENDON RUPTURE, LEFT 

*          *        *

RESTRICTIONS
Right handed job only, Wear splint/brace at work (CX #1, p. 2-3).

The claimant underwent an MRI of the left shoulder at St. Bernards Medical Center pursuant to

the directions of Dr. Lack. (CX #1, p. 6-8).  The March 20, 2010, test results of the claimant’s

left shoulder MRI disclosed :

CONCLUSION:
   Complete supraspinatus tendon tear with tendon retraction and
mild to moderate atrophy of the supraspinatus muscle belly.

     Proximal tear of the long head of the biceps tendon with distal
tendon retraction.
   Infraspinatus muscle belly atrophy. (CX #1, p. 9-10).
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At the time of the claimant’s return visit to Dr. Lack on March 22, 2010, an orthopedic referral 

was made.

The medical reflects that the claimant was initially on March 29, 2010, by Dr. Spence H.

Guinn at Dickson Orthopedic, in connection with his compensable left shoulder injury pursuant to

the above referral.  The March 29, 2010, chart note of the afore visit reflects, in pertinent part:

History of Present Illness;
     This is a 60 year old male.  He has previously seen Dr. Dickson
for right shoulder rotator cuff tear.  He was at work a couple of
weeks ago on March 17th and he was moving some boxes.  He felt a
pop in his left shoulder.  He has had pain and weakness since then. 
He has been in a sling.  No neurovascular changes.  Otherwise
without complaints.  He states he was not having symptoms prior. 

*          *          *

PHYSICAL EXAM: Pleasant male in on apparent distress.  Alert,
oriented and responds appropriately to exam left upper extremity. 
No skin changes or wounds.  Neurovascularly intact to sensory and
vascular exam.  He is unable to hold his arm in the drop arm
position.  Actively he can elevate to about 90 degrees.  He is very
painful and weak with resisted abduction and external rotation.  He
has pain with subscapularis testing, but minimal weakness.  He very
tender anteriorly.  He has obvious loss of contour of the proximal
biceps.

X-RAYS: AP and outlet of his shoulder.  He has narrowing at his
acromiohumeral space and narrowing at his AC.  Type III
acromion.  His MR report was available for review.  He has
complete supraspinatus tear as well as a proximal biceps tendon
rupture. 

ASSESSMENT: Left shoulder complete supraspinatus and biceps
tendon tears.

PLAN: I had a discussion with Mr. Coburn as well as his
Workman’s Comp Medical Casemanager about his condition.  He
states that he thinks he had a “mini-stroke” after surgery on his
right shoulder several years ago, so his wife does not want him to
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have surgery on the left.  Discussed rotator cuff tears do not heal
and I understand their decision.  So we are going to send him to
therapy.  He has been to Teddy previously and he requested OT.  I
will send him down for range of motion and strengthening program. 
 I am going to start him on Celebrex.  See him back in a month with
a therapy report. (CX #1, p. 16-16).

Dr. Guinn released the claimant to return to work on March 30, 2010, doing one-handed duty

until his April 28, 2010, follow-up. (CX #1, p. 17).  During the April 28, 2010, follow-up visit the

claimant was again released to one-handed duty until May 26, 2010. (CX #1, p. 18-20). 

During an August 26, 2010, visit to Dickson Orthopedic, the claimant was seen by Dr.

Brian G. Dickson.  The office notes relative to the afore visit reflect, in pertinent part:

History of Present Illness:
     He hurt his left shoulder.  He was Dr. Guinn.  He is still having a
little bit of pain.  He is overall improved, but he feels like there is
weakness in that left shoulder.  He doesn’t think he would be
healthy enough for another surgery.  He know he has a rotator cuff
tear. 

*          *           *

PHYSICAL EXAM: On exam of his left shoulder today there is
weakness in the rotator cuff.  There is decent active and passive
motion.  He has pain with resistance.  There is some mild
tenderness.  There is no obvious wasting or other deformity.

ASSESSMENT: Left shoulder rotator cuff tear.

PLAN: I injected his subacromial space with steroids and lidocaine
today.  He is going to continue to work on his exercises.  I will see
him back in a month.  He is continuing to work also. (CX. #1, p.
24-25).

The claimant ultimately underwent surgery in connection with the left shoulder injury on January

28, 2011. (CX #1 p. 31).  

The claimant was seen in follow-up by Dr. Dickson on February 8, 2011.  The chart notes
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relative to the afore visit reflects, in pertinent:

     He is a couple of weeks out from his left shoulder scope.  He
has been kind of sore, but otherwise progressing.  He has been
wearing his sling.

*          *          *

PHYSICAL EXAM: His incision looks good.  We took his sutures
out.  No signs of infection.  There is mild swelling.  His fingers are
neurovascularly intact.  His passive motion below shoulder level is
not bad.

PLAN: He had a massive tear with chronic retraction and I
discussed that with him today.  I did do a subacromial
decompression.  He had a large spur.  Hopefully he will get some
relief from the decompression.  I am going to start his therapy.  I
want to see him back in a month for a recheck.  He is going to be
off work until I see him back. (CX #1, p. 32-33). 

Dr. Dickson authored an off work slip for the claimant covering the time period February 9, 2011,

through March 10, 2011. (CX #1, p. 34). 

The medical in the record reflects that the claimant was again seen in follow-up by Dr.

Dickson on March 10, 2011.  During the afore visit the claimant received an injection subacromial

space with steroids and lidocaine.  Dr. Dickson continued the claimant’s therapy and directed a

follow-up visit for recheck in one month.  There is not an indication in the March 10, 2011,

records of Dr. Dickson that the claimant was released to restricted work at that time. (CX #1, p.

35-36).

The medical reflects that the claimant was next seen by Dr. Dickson on April 26, 2011,

relative to the compensable left shoulder injury.  The chart notes of the afore visit reflects, in

pertinent part:

PHYSICAL EXAM: On exam of his left shoulder today he is weak
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with forward flexion and abduction.  Forward flexion actively hurts
him quite a bit.  Abduction is not quite as bad and internal rotation. 
He does pretty well.  His skin is intact.  There is no signs of
infection or swelling.  There are no radicular findings.

ASSESSMENT: Massive left shoulder rotator cuff tear.

PLAN: I am going to continue his therapy.  I talked to him briefly
about reverse shoulder arthroplasty.  I may get him in to see Dr.
Collins in Little Rock at some point.  I am going to see him back in
a month and see how he is doing.  He will be on one handed duty
until I see him back. (CX #1, p. 38).

The claimant was next seen by Dr. Dickson on May 26, 2011.  The chart notes of the

afore visit reflects, in pertinent part:

History of Present Illness:
     His left shoulder is continuing to bother him.  He is having
significant pain at work.  He is starting to aggravate his right
shoulder as well because he is having to use it so much.

*          *          *

PHYSICAL EXAM: On exam of his left shoulder today there is
limited motion.  He has pain with resistance.  There is no swelling. 
The skin is intact.  He is mildly tender.  There is weakness in the
rotator cuff.

*         *          *

PLAN: I am going to keep him on permanent restrictions with no
use of his left shoulder.  He is at MMI.  I am going to do an
impairment rating.  I will see him back as needed. (CX #1, p. 40-
41).

Dr. Dickson authored a release from work for the claimant in conjunction with the May 26, 2011,

visit.  The afore reflects:

The above named individual is under my medical care and may not
return to work.  He is to be off work permanently because he has
no use of his left arm at all.  He had an appointment today with Dr.
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Brian Dickson and this is his findings. (CX #1, p. 42).

Dr. Dickson assessed the extent of the claimant’s anatomical impairment at 11% to the body as a

whole based on the 4th Edition, of the AMA Guides. (CX #1, p. 43-44). 

Pursuant to a request of respondents #1 the claimant underwent an evaluation by Dr.

Charles E. Pearce on March 1, 2012.  The report relative to the afore evaluation reflects, in

pertinent part:

Reason for evaluation: Painful and weak left shoulder
Mr. Coburn is a 62 -year-old right-handed man, former employee of
World Color to injured his left shoulder while gainfully employed
on March 17, 2010.  He was lifting a heavy box and felt a pop in his
left shoulder and his arm gave way.  He’s had problems with his
shoulder since.  He had no prior history of left shoulder problems,
but is had right shoulder surgery x2 in the past.  He was seen that
day by the company physician who ordered an MRI scan and asked
for referral to an orthopedic surgeon.  Initially, he was seen by Dr.
Guinn.  Therapy was initiated but because of continued pain the
patient was seen by Dr. Dickson and ultimately had left shoulder
arthroscopic subacromial decompression with debridement of an
irreparable rotator cuff tear on January 24, 2011.  He was also
noted to have a biceps tendon rupture.  Despite that procedure,
time, modification activities and therapy patient has had continued
pain in his left shoulder.  Pain is moderated in nature.  He does have
nocturnal pain.  The patient is currently not able to work. 

Examination
Normal appearing man.  In no pain at rest.  Alert and oriented x3, 
5 feet 8 inches, 245 pounds.
Left shoulder: Well-healed arthroscopic and mini open incisions. 
There appears to be some atrophy of both the supra-and
infraspinatus muscles.  There is no significant pain to palpation or
significant spasm.  He has limited motion actively and off planes
with pain at the extremes.  Passive motion is nearly full with the
exception of some lack of internal rotation.  He has weakness with
2 finger abduction.  He has equivocal drop arm test.  He has pain
with O’Brien and speeds test.  Pain with impingement and Hawkins. 
Pain and perhaps slight weakness with liftoff.  Gross motor sensory
exam are intact.
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*           *          *

Assessment
Left shoulder pain after debridement to have a massive irreparable,
chronic tear of his rotator cuff 

Plan
#1 is my opinion that the injury of March 17, 2010 was not the
major cause of this man’s rotator cuff tear.  Findings on an MRI
scan 3 days later on March 20, 2010 are consistent with chronic
changes and cannot occur in a short period of time.  This is stated
within a degree of medical certainty.
#2 I do think future treatment may consist of reverse shoulder
arthroplasty, however this would be related to chronic rotator cuff
tear and not an acute on-the-job injury
#3 I do not think that this man can do heavy lifting or overhead
work because of his chronic rotator cuff pathology
#4 this man does have some functional impairment related to a pre-
existing problem,
#5 because this injury is preexistent no impairment rating is
rendered.  (R1X3).

On December 12, 2011, the claimant was seen in the office of Dr. C. Greg Cates, Ed.D,

for an assessment of his vocational potential.  The December 21, 2011, report growing out of the

afore evaluation reflects, in pertinent part:

.     .      .   Charles is a 62 year old male who reports to be 5'9" tall
and currently weighs 240 pounds.  He reports to recent significant
weight change.  Charles was approximately thirty minutes early for
his appointment.  He was neatly dressed and groomed.  He was
cooperative and exhibited no overt pain behavior or gait
disturbance.  There was no evidence of in symptom or
exaggeration.  In fact, it appears that he tends to under report his
symptoms and the impact on his functioning.  His affect was mildly
blunted, but this may be more cultural than behavioral.

.        .      .      .  Despite his symptoms, Charles reports no
medications are prescribed for his shoulder.    .      .    He reports
difficulty staying asleep, especially if he accidently rolls over on is
left shoulder.  Charles was released from care on 05/26/2011.  He
states that since that time, his condition has remained the same.
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Charles states that he is right hand dominant and that he has had
previous problems with his right shoulder that have been
aggravated due to his inability to use his left arm.  He states that he
can do no activities overhead with his left arm and that any
repetitive activity will increase his symptoms.  He states that
“hardly anything at all, sets it off.”  At the time of the interview, he
reports a pain rating of 3 on a 0-10 scale.  He states that he will
occasionally have no pain when he is doing nothing and is totally
relaxed.  He rates his highest pain at 8.   .    .   He states that
morning is generally best time of day.  Charles reports the ability to
do limited chores at his own pace.  He will occasionally vacuum
and do laundry, but avoids yard work.  He also will fish
occasionally, but reports family members complain because he can
no longer fix or repair things, especially cars, like he used to do.

At the time of his injury, Charles worked as a laborer and fork lift
driver at a printing company.  He worked at this location for
approximately 12 years under several different owners.  This is a
combination job that according to the Dictionary of Occupational
Titles is medium exertion and semi-skilled.  The skills do not
transfer to other less physically demanding jobs.  His prior relevant
work was as a press/machine operator and line supervisor.  This is
also a combination job that is light and skilled with no skills
transferrable to less demanding occupations.  Charles has a 12th

grade education.

*          *          *

The functional limitations of no left upper extremity use would
preclude Charles from returning to work in any previous position. 
According to SkillTran (see attached), only skilled or highly skilled
positions can be performed as a one armed worker.  Charles has no
skills that are transferrable.  Thus, the data would indicate that
Charles has experience a loss of vocational opportunity of 100%. 
His functional restrictions and related physician’s statement would
make him an unlikely candidate for employment consideration. (CX
#2).

The record reflects the presence of a  surveillance DVD of the claimant’s activities on

February 12, 2012 and February 16, 2012.  The surveillance does not display any unusual

activities on the part of the claimant, nor significant physical limitations. (R1X2).  Finally, the
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record reflects the presence of the claimant’s wage records, which yields an average weekly wage

of $533.88, and compensation benefit rates of $356.00/$267.00, for total/permanent partial

disability. (R2X1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical report, video surveillance, and other documentary

evidence, application of the appropriate statutory provisions and applicable case law, I make the

following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed on March 17, 2010, when the claimant 

sustained a injury to his left shoulder arising out of and in the course of his employment which

resulted in an anatomical impairment of 11% to the body as a whole at the time he reached

maximum medical improvement on May 26, 2011.   

3. On March 17, 2010, the claimant earned an average weekly wage of $533.88, 

which generates weekly compensation benefit rates of $356.00/$267.00, for total/permanent

partial disability.  The claimant was paid compensation benefits by respondents #1 at the

erroneous benefit rates of $350.00/$263.00, for temporary total/permanent partial disability based

on an average weekly wage of $525.00.

4. When the claimant’s age, education, work experience, permanent restrictions and 

limitations are considered, the evidence preponderates that the claimant has sustained a loss of

earning capacity in the amount of 65% in addition to his anatomical impairment, as a result of

March 17, 2010, compensable injury. 
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5. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of March 17, 2010.

6. Respondents #1 have controverted the claimant’s entitlement to wage loss 

disability benefits and the appropriate compensation benefit rates. 

CONCLUSIONS

The compensability of the claimant’s March 17, 2010, left shoulder injury is not disputed. 

The claimant maintains that as a result of the March 17, 2010, compensable left shoulder injury he

has been rendered permanently and totally disabled, or, in the alternative, has sustained wage loss

disability.  As a result of the claimant’s claim for permanent total disability benefits the Death and

Permanent Disability Trust Fund was joined as a party to this claim as Respondent #2. 

Respondents #1 deny that the claimant has been rendered permanently and totally disabled or that

he has sustained any disability in excess of his anatomical impairment. Respondent #2 maintains

that compensation benefits were paid to the claimant at an erroneous rate.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensation Benefit Rate

As noted above, the compensability of the claimant’s March 17, 2010, left shoulder injury 

is not disputed.  The evidence discloses that the claimant was paid temporary total disability

benefits at the weekly compensation benefit rate of $350.00, during the time he remained off work

following his January 24, 2011, surgery.  The claimant was released to return to one-handed work

by Dr. Brian Dickson on April 26, 2011, and continued working until May 26, 2011.  Dr. Dickson
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assessed the extent of the claimant’s anatomical impairment at 11% to the body as a whole, and

respondents #1 paid corresponding indemnity benefit at the weekly rate of $263.00.

The wage records preponderate that the claimant’s average weekly wage relative to

March 17, 2010, left shoulder injury was $533.88, generating weekly compensation benefit rates

of $356.00/$267.00, for total/permanent partial disability.  Respondents #1 controverted the

difference between the claimant’s appropriate compensation benefit rates and the rates at which

the claimant was actually paid.  

Ark. Code Ann. §11-9-716(a)(2)(B) (Repl. 2002) provides that whenever the Commission

finds that a claim has been controverted, in whole or in part, the Commission shall direct that fees

for legal services be paid to the claimant’s attorney.  The purpose of the attorney’s statute is to

put the economic burden of litigation on the party who makes litigation necessary.  Lee v. Alcoa

Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449 (2009).  The evidence discloses that but for

securing the services of an attorney to pursue the claim for indemnity benefits in excess of the

anatomical impairment the erroneous compensation benefit rate would not have discovered. 

Respondents #1 have controverted difference in the appropriate compensation benefit rates and

the rates actually paid the claimant for the temporary total disability and the anatomical

impairment.    

Wage Loss Disability 

In the instant claim, as noted above, the compensability of the claimant’s March 17, 2010,

left shoulder was not disputed by respondents #1.  In addition to paying for the medical treatment

provided in connection with the treatment of the claimant’s March 17, 2010, left shoulder injury,

respondents #1 also paid indemnity benefit in conjunction with the claimant temporary total
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disability and permanent physical impairment.  Respondents #1 arranged for the claimant to be

evaluated by Dr. Charles E. Pearce, a Little Rock orthopedic surgeon, on March 1, 2012.  

Of all of the physicians to see and treat the claimant in connection with the March 17,

2010, left shoulder injury, only Dr. Pearce has expressed the opinion that March 17, 2010, left

shoulder was not the major cause of the claimant’s rotator cuff tear.  The claimant was seen by

Dr. Pearce on one occasion.  A review of the medical reflects that Dr. Lack, respondents’

designated medical provider, along with Drs. Spencer Guinn and Brian Dickson, treating

orthopedic surgeon, opined that the left shoulder injury of the claimant was the product of his

work accident.  Further, there are no documented medical records/reports in the record reflecting

that the claimant sought or obtained medical treatment in connection with his left shoulder prior

to the March 17,2010, compensable injury.  Further, there is no showing of the claimant having

suffered an accident injury to his left shoulder or registering complaints regarding same before the

March 17, 2010, compensable injury.

While the claimant had undergone two (2) surgical procedures with respect to his right

shoulder prior to March 17, 2010, the evidence discloses that he discharged his assigned job

duties in the employment of respondents #1 from January 2006, until the March 17, 2010,

compensable left shoulder injury.  It is not disputed that respondent #1 accommodated the

claimant following his return to work after the January 24, 2011, left shoulder surgery.  Indeed,

the claimant continued to discharge his job duties following the March 17, 2010, compensable left

shoulder injury until taken off work by his treating physician, Dr. Dickson, from January 28, 2011

until April 26, 2011.  

The claimant was released to one-handed work on April 26, 2011, and performed his
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assigned job duties until his follow-up appointment with Dr. Dickson on May 26, 2011.  The

credible evidence discloses that as a result of the restriction on his use of his left arm/shoulder

growing out of the March 17, 2010, compensable injury, claimant relied more on his right

arm/shoulder.  As a consequence of the afore, the claimant right shoulder became more

symptomatic.  The claimant was permanently removed from work by Dr. Dickson on May 26,

2011.

The claimant is a high school graduate, with a date of birth of June 26, 1949.  The

claimant’s work history/experience has consisted of factory and manual labor employment.  The

claimant’s permanent physical restrictions are limited to his upper extremities, and specifically the

use of his shoulders.  The claimant is right hand dominant.  The compensable injury, which serves

as the basis for the present claim, was to the left shoulder, which includes a permanent anatomical

impairment of 11% to the body as a whole.  In addition to the compensable March 17, 2010 left

shoulder injury, the claimant has undergone two (2) surgical procedures relative to his right

shoulder and is diabetic.

The claimant maintains that he has been rendered permanently and totally disabled as a

result of the March 17, 2010, compensable left shoulder.  Ark. Code Ann. §11-9-519 (e),

provides:

(1)    “Permanent total disability” means inability, because of
compensable injury or occupational disease, to earn any meaningful
wages in the same or other employment.

(2)     The burden of proof shall be on the employee to prove
inability to earn any meaningful wage in the same or other
employment. 

In the present claim, the evidence preponderates that the claimant’s permanent restrictions are
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confined to his upper extremity.  The claimant was removed from work at respondent-employer

#1 because his job duties entailed the use of his upper extremity, left shoulder/arm, which he was

unable to do.   The claimant has not sought employment since leaving the employment of

respondents #1 on May 26, 2011.  The claimant resigned from his employment with respondent

#1, and is receiving Social Security disability benefits at the monthly rate of $1,932.00.  While

unable to lift appreciable weights with his upper extremities and severely limited in his range of

motion, the claimant is capable of operating a vehicle, and performing some household cleaning

tasks.  The claimant has failed to sustain his burden of proof by a preponderance of the evidence

that he has been rendered permanently and totally disabled from engaging in gainful employment

as a result of the compensable March 17, 2010, left shoulder injury.

A workers who sustains an injury to the body as a whole may be entitled to wage-loss

disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark. 786, 364 S.W.2d 685

(1961).  Wage loss- factor is the extent to which a compensable injury has affected the claimant’s

ability to earn a livelihood.  Emerson Electric v. Gaston, 75 Ark.. App. 232, 58 S.W.3d 848

(2001).  The evidence preponderates that the claimant has incurred substantial physical

restrictions with respect to the use of his upper extremities, and specifically the left upper

extremity.  The claimant employment history has entailed manual labor and the use of his upper

extremities relative to lifting and movements.  The claimant is sixty-two years of age, with a high

school education, and a consistent work history of manual labor employment.  The evidence

preponderates that when the afore wage loss factors are considered along with other matters

reasonably expected to affect his future earning capacity, the claimant has sustained a loss of

earning capacity of 65% over and above his anatomical impairment.  Respondents #1 have
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controverted the claimant’s entitlement to wage loss disability benefits in excess of his anatomical

impairment.

AWARD

Respondents #1 are herein ordered to pay to the claimant temporary total disability

benefits at the weekly compensation benefit rate of $356.00, for the period commencing January

28, 2011, and continuing through April 26, 2011, as a result of the March 17, 2010, compensable

left shoulder injury.  Respondents #1 may claim credit for sums heretofore paid towards the afore

obligation.  Said sums accrued shall be paid in lump without discount.

Respondents #1 are further ordered and direct to pay to the claimant permanent partial

disability benefit to correspond with the 11% whole person impairment growing out of the

claimant’s March 17, 2010, compensable left shoulder injury at the weekly compensation benefit

rate of $267.00.  Respondents #1 may claim credit for sums heretofore paid toward the afore

obligation.  Said sums accrued shall be paid in lump with out discount.

Respondent #1 are further ordered and direct to pay to the claimant wage loss disability

benefits to correspond to the 65% wage loss growing out of the March 17, 2010, compensable

left shoulder injury at the weekly compensation benefit rate of $267.00.  Said sums accrued shall

be paid in lump with discount.   

Respondents #1 are further ordered and directed to pay all reasonable necessary and

related medical  expenses  in connection  with  the  treatment of  the March 17, 2010,

compensable 

left shoulder injury of the claimant.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted
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indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann.§11-9–809,until

paid.

IT IS SO ORDERED.

                                                       
__________________________________________________
                                                         Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


