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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On February 13, 2012, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.

The testimony of Kevin D. Coats, the claimant, coupled with medical reports and other

documentary evidence comprise the record in this claim.
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DISCUSSION

Kevin D. Coats, the claimant, with a date of birth of June 30, 1972, has a tenth grade 

education, having made it to the eleventh grade before dropping out of school and going to work.

The claimant’s work history included working on a farm, construction work framing houses,

welding, and mechanic work.  The claimant took courses in mechanics and welding in facilities in

Louisiana and Arkansas.   The claimant attended the vocational school in Marked Tree, Arkansas

to get his CDL.  The claimant’s work history has consisted of either being in the building trade,

farm work or driving a truck –  all heavy physical labor.

The testimony of the claimant reflects that he worked for respondent-employer

approximately seven (7) years before the March 13, 2008, accident.  The claimant did not work

exclusively for respondent-employer during the afore period..  The claimant explained:

     What it was was, I set it up with Mr. Bradford like that, because
I didn’t have to stay there.  I could come in whenever he called and
needed something fixed, and then, when I got his done, I could
leave.

     And then, I mechaniced on my own.  That was one of the ways
that I was sure that my child support was paid. (T. 46).

The claimant described the nature of the business of respondent-employer as a farm,

trucking company, and car sales company.  In terms of his job duties in the employment of

respondents #1, the claimant offered:

     If something was broke or whatever, he told me and I’d come in

and fix it. (T. 14).

The testimony of the claimant reflects that respondent-employer has some large tanker trucks
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which were used to haul fuel to different farms and places where fuel was needed.  

The claimant’s testimony reflects, regarding the events surrounding his March 13, 2008,

accidental injury:

     The truck was fixing to leave for Louisiana to go after oil.

     To go after oil, the trailer has had to have had diesel on it.  You
have to have a Bill of Laden of it.  The trailer had to be drained,
completely washed out, and then, washed out with a steam cleaner,
and then, air dried or they will not load oil. (T. 15).

The claimant explained that the tank is compartmented into four compartments.  The claimant

continued regarding his activities at the time of the accident:

     I had already drained the trailer, washed the trailer out, the
whole trailer.  There was nothing on it, but water and water was
draining off.  I had already put the fan on and dried one through
three compartments.  I moved the fan to number four - - installed it. 
When I turned it on, the whole trailer exploded. (T. 15).

The claimant was standing on top of the trailer at the time of the explosion.  The testified:

     It blew me up in the air.  I couldn’t really tell you because it - - I
mean, it - - I was on fire and a bunch of stuff but after it had blown
me up, I came back down through what was left of the trailer. (T.
16).

The claimant testified that the remnants of the trailer was still on fire when he landed on it,

however he was not knocked unconscious.  The claimant offered that while he was still awake, he

could not see anything and could not move. (T. 17).  

The testimony reflects that based on the AirEvac notes and the records of Campbell Clinic

the claimant sustained second degree burns over fifty percent of his body.  The claimant did not

have to undergo any plastic surgeries in connection with his injuries from the March 13, 2008,

accident.  
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The claimant testified that once he was transferred to Campbell’s Clinic in Memphis, he

came under the primary care of Dr. Perez, who served as his main surgeon.  On March 14, 2008,

the claimant underwent surgery on his right femur.  On March 25, 2008, the claimant underwent

surgery on the left femur.   The claimant had a pin put in his left calcaneus, heel bone.  The

claimant has a rod in each of his femurs.  The rod was placed in the claimant’s right femur during

a March 31, 2008, surgery.  Other surgical procedures performed in the treatment of the

claimant’s injuries from the March 13, 2008, explosion included repair of the right tibia, an open

repair of the right knee, internal fixation of the right ankle, and an internal fixation of a fracture in

the left foot.  All of the afore hardware remains in place.  The testimony of the claimant reflects

regarding his various surgeries:

     I don’t think so on the left foot.  It was mostly the right foot and
both of my top leg bones, and then, right knee, right ankle, and
down on my right bottom leg bone. (T. 19).

As far as upper body surgery in connection with the March 13, 2008, accidental explosion, the

claimant testified:

     Whatever they had to do to my arms - - 

     Yeah, all the - - way around - - and this shoulder, that went all
the way across the shoulder.  I don’t actually know what they had
done. (T. 19).

The testimony of the claimant reflects the presence of a surgical scar in the area of his elbow.  The

claimant maintains that he did have shoulder surgery on the left.  The claimant offered that the

rating regarding his hip was in connection with femur, adding:

     I don’t know of anything that was actually done to the hip. (T.
20).
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The claimant did have surgery perform on his left shoulder.  In describing the residual left

shoulder surgical scar, the testimony reflects:

     - - an incision, a lateral incision in the left upper arm about, I
don’t know, two inches proximate from the shoulder.  Something
like that.   

     Which is proximal rather.  No, not proximal, distal.

     Two inches distal from the shoulder. (T. 20-21).

The claimant testified that he underwent physical therapy while at Campbell’s Clinic, and

that he continued same after being released as an inpatient.   Regarding the duration of the

physical therapy, the claimant testified:

     I’m not really sure.  Even after I had got released and got back
home, I still went for, I’m going to say three or four months after I
went home having to go back through the physical therapy. (T. 21).

The claimant’s testimony reflects that he uses a therapeutic-type cane daily.  The claimant offered,

regarding the need for the cane:

     I carry it with me.  I fall quite a bit and it’s kind of - - it’s like
my back up here.  It makes me feel a little bit better about it if I’m
fixing to walk. (T. 22).

The claimant testified during his October 12, 2010, deposition that he fell as frequently as four or

five times a day, and noted that the same is still the case.  The claimant explained that the falls

occur at home.  The claimant testified that he is able to drive.

Regarding complaints with his back, which he attributes to the March 13, 2008, accident,

the claimant testified:

     I’ve pretty well always said that I’ve had problems out of my
back.
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*          *          *

     According to the people that were there and the way everything
looked after it had blowed me up, I came back down like on my
back, and came, like that, (witness indicating – flat on his back). (T.
22-23).

The claimant testified that when he informed Dr. Perez of his back complaint, Dr. Perez relayed

that had never heard anything about the back problems.  The claimant offered that Dr. Perez was

more concerned about his leg injuries, adding:

     Because for a really, really long time, I was still no weight
bearing.  He wouldn’t let me get out of the wheelchair. (T. 23).

As a result of his complaints regarding back problems, a change of physician request was

filed with the Arkansas Workers’ Compensation Commission, and Dr. Kenneth Tonymon, a

Jonesboro neurosurgeon, was selected.  The claimant was seen by Dr. Tonymon on one occasion. 

The claimant testified that Dr. Tonymon wanted to do some diagnostics on his back and neck,

however respondent-carrier #1 refused to authorize them.  Dr. Tonymon has since relocated his

practice to Fayetteville, Arkansas. 

The claimant testified that since being last seen by Dr. Tonymon, approximately two years

ago, he has not been seen by a physician regarding his back.  The testimony of the claimant

reflects that he underwent surgery for carpal tunnel release on the right hand under the care of

sanctioned physicians in Mississippi.  The claimant offered, regarding the carpal tunnel release

surgery:

     No, it was after I had got out of the hospital, but I was still in
therapy.  I hadn’t got to go home.

     And then, after the hand surgery, I was going through two
different steps of rehabilitation on it.  And one was on the legs and
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one was on my hand. (T. 25).   

Further, the claimant testified regarding the benefits realized from the carpal tunnel release

surgery:

     Yeah, it brought the feeling back, because it was just numb and
you couldn’t squeeze it, you couldn’t tell, actually what you were
picking up or couldn’t pick up some stuff. (T. 26).

The claimant’s testimony reflects that he continues to experience episodes of numbness and

tingling in his left arm, left hand and right lower leg.  The claimant offered that the frequency of

the afore is up to four times a week.   

The claimant only takes over-the-counter medicine, BC Powder.  Regarding the presence

of pain, the claimant noted that he hurts “when my eyes are open”. (T. 27).  The claimant

explained that he does not get much sleep anymore because he is unable to rest.  

The claimant’s testimony reflects that since the March 13, 2008, accident, his jaw and

teeth are hurting.  The claimant has not been seen by a dentist or oral surgeon in connection with

his symptoms:

     No, sir.   All I was told was, there was no mention of it at
Campbell’s Clinic and, basically, there wasn’t no part of it and if I
wanted to go see the dentist, I had to pay for it myself. (T. 28).

The claimant’s testimony reflects regarding his continuing problems with his jaw and teeth:

     Yes, sir.  I’ve got a steel plate that’s hanging out inside my
mouth.  My teeth are breaking.  One has broke off and fallen out.
(T. 28).

The claimant acknowledged that the presence of the steel plate is the product of an earlier injury,

where several years before the March 13, 2008, accident he was shot in the face.  Regarding the

earlier injury, the claimant explained that it had pretty much healed by the time of the March 13,
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2008, compensable accident:

     Yes, sir.  That was all healed and everything had been repaired,
and I hadn’t really had any trouble out of it until I got - - when I
got blowed up in the explosion.  It wasn’t really nothing to it at
first, but I’d say, like, maybe a month after I came out of the
hospital, then, I started having trouble.  And my teeth would go to
hurting or I could go to try to eat and they’d just break off or
they’d just come apart. (T. 28). 

The claimant is uncertain if he hit his head or face in the explosion, however noted that all of his

hair was burned off, which is why he couldn’t see it.  The claimant has worn dark glasses since the

accident, explaining:

     I wear sunglasses pretty well if I’m up.  The sunshine and really
bright light, it really hurts my eyes and gives me headaches. (T. 29).

The claimant testified that his face and the area around his eyes were burned in the accident.  In

addition to his hair being burned off in the explosion, the claimant offered:

     Yes, sir.  I’ve even got a hole in the top of my head where it was
burnt. 

     Yes, sir.   Hair don’t even grow there anymore. (T. 29).

A description of the burned area in the claimant’s scalp was provided by his attorney:

     Let the record reflect that up on the crown of Mr. Coat’s head
he has an area where he testified that since his hair was burned off,
the hair has never grown back. (T. 30).

The claimant continued in describing the burns he suffered to his face and upper body in the

March 13, 2008, accident:

     Yes, sir.   It burned my face, all around my neck, my chest, my
arms.  It burned my ears.  They said it was a wonder that I could
even hear, which when all of it at first took place and I had come
out of the hospital, I could hear just fine. 
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     You know, since then, I can’t hear out of my right ear anymore. 
I’ve lost it. (T. 30).

The claimant has not been sent to an audiologist to have his hearing tested.

The testimony of the claimant reflects that he did not get an opportunity to see a eye

doctor while he was in the hospital recovering from his injuries of the March 13, 2008, accident,

nor has he seen once since that time.  The claimant’s testimony reflects regarding the presence

status of his vision since the compensable accident:

     Oh, I can still see really good, just certain days, depending on
the weather, it affects it.  Like I say, ever so often, I don’t know if
it’s nerves or what, my right eye it will just go to quivering, and
you just can’t make it stop.  It just quiver until it quits.

     The most part of it - - I guess, the worst part is like the light and
all. (T. 31-32).   

The claimant disagreed with the opinion/assessment that Dr. Perez provided at one point 

that he could physically return to manual labor.  Regarding the afore, the claimant added:

     Yes, sir.  I’ve tried it.  After I had got through everything and
came out and was through with all of my rehabilitation and all of
that, I had tried to go back and, you know, like I had told you, I fell
off a truck and I said, “I’m just going to get hurt, I can’t” - - my
body doesn’t work like it did.  It don’t bend or nothing.  You can’t
get around to work on anything. (T. 33-34).

The claimant is not employed, gainful or otherwise.  The claimant’s employment effort was 

performing mechanic work for respondent-employer.  The claimant’s testimony reflects that Les

Bradford, the owner of respondent-employer, has been a good employer.  The clamant was

attempting to work on a big truck when he concluded that he was physically unable to do so.  

The claimant explained that mechanic work on the large trucks of respondent-employer entailed
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working on engines, heads, transmissions, water pumps, air pumps and “pretty much whatever is

there”. (T. 35).  

The claimant now had difficulty staying on his feet, offering that the longest he is able to

stand without difficulty is five to ten minutes.  The claimant’s testimony reflects that after sitting

longer than ten to fifteen minutes he has to move.  The claimant testified that at home he has to

have help getting out of bed or getting out of furniture, noting that his wife helps him a lot.  The

claimant’s fourteen year old daughter and nine year old son also resides in the household with him

and his wife.  In terms of assistive devices around the home, the claimant noted that he has his

cane, a walker, a wheelchair, and crutches, and at times alternates among them depending on how

he is feeling. 

The claimant testified regarding his sleep habits since the March 13, 2008, compensable

injuries:

     I haven’t had a full night’s sleep in I couldn’t tell you when.

     My back’s hurting, my legs go to hurting.  My wife said - - you
get up before - - at 1:00 in the morning and help me try to
straighten my legs out, but they just - - they go to hurting like
they’re turning backwards, and there’s nothing you can do with
them. (T. 36-37).

The testimony of the claimant reflects that he last saw Dr. Perez in November 2010.  As to

whether Dr. Perez prescribed any pain medication for him during his last visit, the claimant

testified:

     I’m assuming that he did, because when I was in therapy, you
know, before I could go home - - I was having to take pain
medication, and then, I got to where I couldn’t sleep because - -
well, one thing being there by the interstate, when a truck would go
by, it’s just - - it was like it all over again. (T. 38).
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The testimony of the claimant reflects that while he has applied for Social Security

Disability benefits on two or three occasions since the March 13, 2008, accident he has been

denied every time.  The claimant offered that his most recent Social Security Disability filing was

more than a year ago- - about a year and a half ago.

The testimony of the claimant reflects that prior to the March 13, 2008, injuries, he rode a

bicycle, hunted and fished, and rode four-wheelers.  The claimant noted that since his injury he

now fishes with a rod from the banks of the water.  

On the day of the hearing, the claimant rated his pain at “about an eight” on a scale of one

to ten.  The claimant describes his pain as “pretty well constant”.  The claimant offered that the

pain is worse in the winter, explaining:

     Yes, sir.  The rainy weather, winter weather.  My wife asked me
earlier, she said, “what’s wrong?”  And I said, “I don’t feel good.” 
And she said, “Why?”  I said, “The weather’s fixing to change.” 
(T. 39).

During cross-examination, the claimant testified that he is still receiving bi-weekly

indemnity benefits from respondents #1.  The claimant ‘s testimony reflects that in addition to his

workers’ compensation indemnity benefits he also receives food stamps.  The claimant’s wife is

disabled and receives Social Security Disability benefits, however he is uncertain of the amount.  

While the claimant has not been seen by Dr. Perez since 2010, his testimony reflects that

he had felt a need to see a doctor since, noting:

     Pretty much, it’s been the same thing every time I’ve seen him
since I’ve come out - - since I’ve got all of the casts off and all of
that.  
(T. 41).

The claimant described his visits to Dr. Perez since his discharge from the hospital:
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     No, sir.  He’s just - - maybe two or three times, he’s went over
everything and checked it and had me move it and all that, and
that’s pretty well about it. (T. 41).

The claimant maintains that on more than one occasion during his visit to Dr. Perez he has made

mention of back and neck pain which he attributes to the March 13, 2008, accident.  The claimant

testified:

     I have a - - the back pretty well hurts all the time.  The neck,
maybe once, twice a week that it really goes to hurting, and it will
give me headaches so bad that - - I mean, I just can’t hardly take
the headaches.  Again, you may move a certain way or something
and the neck will pop and when it does, then, the headache goes
away. 
(T. 41-42).

The claimant maintains that his back problem, which has been constant since the March 18, 2008,

accident has caused other problems as well:

     Well, it’s caused other problems that I haven’t really brought up. 
My sex drive ain’t nothing like what it was.  I have wet the bed.  A
lot of things are different now. (T. 42).

The claimant explained that he wets the bed four or five times a week, adding, “you just - - you

don’t know it until it happens”. (T. 42).  

The claimant’s testimony reflects that his neck clicks if he turns his head to the right or

left, and that he has pain.  The claimant continued, regarding his neck complaint:

     It - - sometimes when I’m at the house on the couch, I’ll try to
just - - you can bend it and it just pops.

     And at times, you feel like it might be better, and then, at times
it just feels like it won’t pop the right pop. (T. 43).

The claimant also elaborated on his falling events:

     It’s like I don’t have any stability or a certain way that I get on
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my right leg and it, especially in rainy weather, it’s like it’s not
there.  You’ll get on it and you just go down.  I mean, it won’t hold
you. (T. 43).  

The claimant observed that he does have numbness “at the bottom part” of his right leg.  Since

undergoing the carpal tunnel release surgery, the claimant noted that he no longer has numbness

in his right hand, however the same is not the case with respect to his left hand and arm.  As far as

residual problems with the right hand/arm, the claimant offered:

     The only problem I’ve had with the right one is, you know, ever
so often, right here, this arm here will go numb. (T. 44).     

The testimony of the claimant reflects that following his healing from the gunshot wound

he did not experience any problems with his eyes, ears or dental work.  The claimant described the

damage caused from the gunshot wound:

     No, sir.  It messed it up when I got shot.

      Because it had broke my jaws, and it blowed my tongue in half
and it took out, I think, four teeth that they put back in and screwed
back in. 

     And then, it had got my sinuses and all tore out but - - after
everything was fixed, then, and come out - - I mean, I didn’t have
any problem with it.  It worked fine. (T. 46).

The claimant gunshot injuries occurred in 1998.  The claimant denies experiencing any hearing

difficulties until the March 13, 2008, accident.  

The claimant underwent carpal tunnel release surgery in connection with the treatment of

the injuries from the March 13, 2008, accident.  The evidence discloses that respondents #1 paid

the cost of the afore surgery.  The claimant was granted permission to submit the medical records

relative the carpal tunnel release surgery for inclusion in the present hearing record within thirty
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(30) days of the hearing.  The claimant failed to submit the afore records, which were

provisionally identified as Claimant exhibit #2.  Accordingly, the carpal tunnel surgical medical

reports, having not been submitted are not included in this record, nor considered in the

deliberation of this claim. The record does not contain an exhibit identified as Claimant’s exhibit

#2. 

The medical in the record reflects that following the claimant’s March 13, 2008, accidental

explosion, he was transported by Air Evac Lifeteam to the Med in Memphis for treatment of his

injuries. (CX #1, p. 1-5).  The claimant sustained numerous injuries from the March 13, 2008,

explosion which were surgically treated as an inpatient at the Med. (CX #1, p. 6-51).  

The claimant’s treating physician in connection with injuries growing out of the March 13,

2008, accident was Dr. Edward A. Perez, a Memphis orthopedic surgeon with Campbell Clinic in

Memphis.  An April 15, 2008, clinic note of Dr. Perez regarding the claimant reflects, in pertinent

part:

CHIEF COMPLAINT: POLYTRAUMA

HISTORY OF PRESENT ILLNESS: Mr. Coats is a 35-year-old
male status post an explosion injury.  He had bilateral segmental
femur with the left being an intraarticular split, a right proximal tibia
fracture, a right bimalleolar ankle fracture dislocation with a first
and 3rd metatarsal fracture.  On the left side, he had a navicular
comminuted fracture as well as a fixed 5th proximal phalanax
fracture and 2nd metatarsal fracture.  Currently he’s at Health South. 
He’s getting rehabilitation.  He’s making good progress.  His
swelling is coming down on his right leg significantly.  After fixing
the intercondylar split, he had nailing of the right segmental femur. 
He had plating of the right proximal tibia fracture, plating of his
bimalleolar fracture with syndesmosis screws and screw fixation of
his split in his navicular.    

 
*          *          *
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PHYSICAL EXAMINATION: On physical examination, he has no
active toe extension or tibialis anterior on the left.  His leg is not
swollen at all on the left.  He has good range of motion of the knee. 
He has good plantar flexion of the knee as well.  Gentle internal and
external rotation of the hip is okay.  His incisions are all nicely
healed.  No signs of infection on the right side.  His leg is still
moderately swollen.  His calf is soft and nontender.  His Homan is
negative.  His swelling is much improved.  His incisions are clean,
dry and intact.  His sutures at his ankle are removed.  Again, EHL,
FHL, gastroc and tib ant are present on this time.  He also
complains of some numbness in his median nerve distribution.  He
did have a laceration across the hand.  He also had some burns.  He
also seem to have a significant head injury of note.

X-RAYS: AP and lateral of the right femur shows abundant callus,
satisfactory position and alignment of the implant.  AP and lateral
of the left femur shows the joint is anatomically reduced.  The nail
is in place with good callus as well.  AP and lateral and mortise of
the right ankle shows a well aligned, well fixed mortise.  He has a
comminuted first metatarsal base fracture that’s in reasonable
position and alignment as well as 3rd metatarsal fracture.  On the
left, his navicular is comminuted more proximally and he also has a
sagittal split in the mid body of the navicular which is crossed by a
screw as well as a proximal phalanx fracture.

IMPRESSION: POLYTRAUMA WITH BILATERAL FEMUR
FRACTURES, PROXIMAL TIBIA FRACTURE AND
MULTIPLE FOOT AND ANKLE FRACTURES.

PLAN: At this point, I think it’s fairly important that he try and stay
at Health South to continue to work on his knee and ankle range of
motion particularly since he’s laying down a lot of heterotopic
bone.  I think the risk for arthrofibrosis is higher.  I am going to
allow him to pivot transfer on the left and 3D boot on the right,
work on range of motion of the ankle and hip joints.  I will see him
back in six weeks.  I will need an AP and lateral right femur, AP
and lateral left femur, AP and lateral right knee, three views right
ankle, three views right foot, three views left foot. (CX #1, p. 52-
54).

The August 12, 2008, progress report regarding the claimant reflects, in pertinent part:

Primary Multiple Trauma
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Complex fractures
Distal femur transverse fracture, left
Tarsal navicular comminuted
fracture, left
Bimalleolar fracture, left
Second metatarsal fracture, left
Fifth proximal phalangeal fracture,
left
Cuneiform fracture, left
Cuboid fracture, left
Nondisplaced distal femoral fracture,
right
Tibial plateau comminuted fracture,
right
Distal fibular fracture, right
Bimalleolar fracture, right
Proximal first metatarsal fracture,
right
Distal third metatarsal fracture, right
Fifth proximal phalangeal fracture,
right
Meniscus disruption, right
Ankle dislocation, right

Secondary Burn injury
Chemical 
Total body surface area = 18%
Full-thickness burn
Fourth-degree burn
Second-degree burns to face, neck,
ears, upper torso, and bilateral upper
extremities

Preinjury Problems History of left frontal craniotomy and
cranioplasty due to a self-inflicted gunshot
wound approximately six years ago.
Smoking habit
Depression
Poor dentition

Summary of Current Status and Management Plan

During this reporting period, Mr. Coats continued to receive daily
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physical therapy at Tree Rivers Nursing Center in Marked Tree,
Arkansas.  Mr. Coats has progressed well, and he has advanced to
ambulation with a cane.

On June 30, 2008, Mr. Coats had a right carpal tunnel release
performed by Dr. James Calandruccio, orthopedic surgeon.  Mr.
Coats progressed well postoperatively, and he returned to Dr.
Calandruccio on July 9, 2008. Dr. Calandruccio had noted excellent
postoperative progress with normal sensation and range of motion
of the right hand.  A final evaluation is scheduled for August 6,
2008.

Mr. Coats returned to Dr. Edward Perez, orthopedic surgeon, on
July 8, 2008.  X-rays fo all fractures showed excellent healing with
heterotic ossification at the femur fracture sites with no difficulties. 
Dr. Perez was very satisfied with Mr. Coats’ progress, but he noted
a bilateral foot drop.  Dr. Perez recommended bilateral lower
extremity electromyogram nerve conduction studies, as he
suspected a stretch injury to the peroneal branch of the sciatic
nerves bilaterally.  Testing was scheduled with Dr. Santos Martinez,
physical medicine and rehabilitation specialist, for July 11, 2008. 
Dr. Perez also recommended that Mr. Coats return to Jonesboro
Orthotics and Prosthetics Laboratory, as Mr. Coats reported
swelling in his ankles when wearing the orthotics, which had been
provided to him prior to his discharge from HealthSouth
Rehabilitation Hospital in Jonesboro.

Dr. Perez recommended physical therapy three time per week for
continued strengthening, conditioning, and gait training.  He
discontinued Coumadin, and he recommended that Mr. Coats
return for re-evaluation on August 28, 2008.

The bilateral lower extremity electromyogram nerve conduction
studies were performed on July 11, 2008.  Results were received on
July 28, 2008, and they were forwarded to Travelers.  The results
indicated a guarded recovery prognosis, and a repeat study was
suggested by Dr. Martinez in three months.  Dr. Martinez also
recommended that, due to very limited findings at the L4-L5
paralumbar region, adjunctive lumbar studies may be in order,
depending on Dr. Perez’ preference.

Mr. Coats returned to Jonesboro Orthotics and Prosthetics
Laboratory on July 14, 2008, for adjustments to his ankle/foot
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orthotics, which had been recommended by Dr. Calandruccio.  Mr.
Coats had attempted to wear the orthotics over the next few days,
but he continued to have ankle swelling.  A return appointment for
re-evaluation of the orthotics was scheduled for July 28, 2008.  Mr.
Coats attended the appointment, but no recommendations have
been made available to Paradigm’s Network Manager, Katherine
Young, at this time.  

Paradigm’s Network Manager investigated living opportunities in
the Marked Tree area for Mr. Coats.  There are no long-stay hotels
within a 40 mile radius of Marked Tree, and government assisted-
housing authorities in the area were not accepting applications until
August 2008.  Les Bradford, Mr. Coats’ employer, was contacted
to discuss alternatives.  Mr. Bradford stated that he would be happy
to rehabilitate a trailer on his property for housing Mr. Coats. 
Paradigm’s Network Manager requested that Mr. Bradford provide
a list of costs to complete the rehabilitation.  The costs were sent to
Rick Dawson, adjuster with Travelers, who approved the repairs. 
Mr. Bradford has made the repairs, an dhe is now awaiting
electrical and water connections.

Mr. Coats continues to live at Three Rivers Nursing Center until
Mr. Bradford’s trailer rehabilitation is complete.  Mr. Coats
continues to receive physical therapy three time per week and he is
very anxious to leave the nursing center; however, Mr. Coats
receives $45 per week in compensation, $15 of which is garnished
for the Office of Child Service Enforcement.  Paradigm’s Network
Manager will continue to provide support and encouragement to
Mr. Coats and assist in his transfer to an independent living
situation. (CX #1, p. 55-57).

The claimant underwent a functional capacity evaluation on March 5, 2009, at WorkSite

Consultants in Memphis.  The afore report reflects, in pertinent part:

Assessment
Mr. Coats is approaching 1 yr. post injury at the time of this
evaluation.  He has had very good medical care, along with
rehabilitation.  He obviously should be well commended for his
effort given in rehabilitation.  He does show all signs that he has
made good progress and recovery from his injury.  Testing would
show that he is larger on the R malleolus at 30.0 cm as compared to
the L at 26.5 cm.  He also is slightly larger at 2" above the
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malleolus at 24.0 cm on the R as compared to 23.0 cm on the L. 
He shows equal measurements for girth comparing the UEs.

Functionally, Mr. Coats was able to lift and carry in the 50 to 60 lb.
range.  He was able to push and pull 100 lbs.  Static strength testing
shows abilities comparable to this.  He was able to assume all
positions with some slight limitations with prolonged squatting and
kneeling.  He does have slight limitation for R knee extension.  He
shows above normal strength to the UEs and above normal grasp
strength.

In talking to Mr. Coats, he does voice that he feels his employer
would transition him into his job.  He has been going up and visiting
his workplace, and obviously this appears to be a good sign for hi
to try to return back to that hob if it is available for him.

Recommendations:
Objective testing would place Mr. Coats in a medium work range
capacity level at the present time (50 to 60 lbs. occ.).  We do feel
he will further improve if he continues on his present functional
level.  He does show slight limitations for squatting and kneeling
but would meet occasional levels for these activities.  This therapist
would be very glad to work directly with his case manager or his
employer to help him transition to his job if Dr. Perez also agrees
with this. 

Thank you very much for the opportunity to evaluate this very nice
and motivated gentleman.  Please contact us if we can provide you
with any further information. (CX #1, p. 80-84).

On March 17, 2009, the claimant was again seen by Dr. Perez.  The clinic note regarding

the afore visit reflects, in pertinent part:

Kevin is one year out of his explosion injury.  He suffered a right-
sided femoral shaft fracture, a right tibial plateau fracture, a right
tibial shaft fracture, and right ankle fracture, a left femoral shaft
fracture, a left intraarticular distal femur fracture, a left navicular
fracture, as well as some metatarsal fractures.  He had made very
good progress.  He had significant bilateral palsies from what I
presumed to be a stretch of his sciatic nerve during the explosion. 
He has made reasonably good recovery.
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On ambulation today, he still walks with a slight Trendelendburg
lurch.  On exam today, he has pretty good range of motion of the
hips, knee joints, and ankle joints.  Motor exam shows that his right
hip is weaker than the left in abduction, flexion and extension.  His
knee extension quads are a little weak as well, 4/5, compared to his
knee flexors.  Ankle dorsiflexor, plantarflexor, and everters are all
slightly weak as well.  Otherwise range of motion is pretty good,
and he does have two palpable masses on each side from his
abundant callus.  He is able to fully extend both knees.

X-RAYS: X-rays today including an AP and lateral of right femur
that show a healed right femur with abundant callus.  AP and lateral
of right tibial plateau show a healed proximal tibia fracture.  AP and
lateral of the right ankle show a healed bimalleolar ankle fracture. 
AP and lateral of the left femur show a healed fracture shaft with
abundant callus, and an AP and lateral of the knee show a healed
distal femur fracture.  Three views of the foot show a healed
navicular fracture.

IMPRESSION: Kevin has made a significant amount of recovery
relative to the grave state that he was in upon arrival to the trauma
center.  It is essentially fairly miraculous that the is alive and as
functional as he is today.  He has a good spirit and a good work
ethic, and I think he will be able to return to work in some capacity.

RECOMMENDATIONS: My recommendation at this time is in
concordance with the functional capacity evaluation, which puts
him at a medium work level, 50 to 60 pounds occasionally, and I
think that should be a permanent restriction for him. 

His impairment rating at this time, based on the AMA Guide to
Evaluation of Permanent Impairment, table 39 on page 377, for his
decreased right hip abduction is 10% whole body, 25% lower
extremity; for 4/5 flexion it is 2% whole body, 5% lower extremity;
for decreased hip extension it is 7% whole body, 17% lower
extremity; for decreased knee extension it is 5% whole body, 12%
lower extremity; decreased ankle dorsiflexion is 5% whole body,
12% lower extremity; plantarflexion 7% whole body, 17% lower
extremity; and decreased eversion 2% whole body and 5% lower
extremity.

For his right side, based on the Diagnosis-Based Table 64, pages
385 and 386, an intercondylar distal femur fracture is 2% whole
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body and 5% lower extremity, and a navicular fracture into the
talonavicular joint is 3% whole body and 7% lower extremity.

Based on the Combined Values Chart on pages 322 and 323, 10%
plus 7% gives you 16%, 16% plus 7% gives you 22%, 22% plus
5% gives you 26%, 26% plus 5% is 30%, 30% plus 3% is 32%,
32% plus 2% is 34%, 34% plus 2% is 35%.  He has a 32% for the
right lower extremity, which translates to a 35% whole body
impairment rating.

I will see him back in one year’s time.  It depends on how he is
doing as to what we x-ray at that time. (JX #1, p. 2-4).

The medical in the record reflects that the claimant was next seen by Dr. Perez on November 16,

2010.  The clinic note regarding the afore visit reflects, in pertinent part:

Kevin was last seen in March 2009.  He had polytrauma from an
explosion injury with a right femur fracture, right tibial plateau
fracture, left navicular fracture, as well as a right ankle fracture.  He
had a left femoral shaft fracture with an intraarticular component to
it, as well as some metatarsal fractures.  He come in.  He is not
back to work.  He is having significant pain in his foot and ankle on
the left, as well as his knee.  He is using a cane.  He walks with a
limp.  He does have good range of motion at the knee from 0 to
about 110 degrees.  His quad is still not as strong on the right as it
is on the left.  Overall, he has significant crepitation at the right
ankle.

*          *          *

PLAN: The plan at this time is to see if we can get Kevin a carbon
fiber insert for his right foot to see if that helps him.  With his foot
pain, I suspect that he will have difficulty returning to any type of
manual labor.  At this point in time, he still limps significantly and
has his cane.  I will see him back on a prn basis.  He will call me
with any problems. 
(JX #1. p. 1).

On February 24, 2011, the claimant was evaluated by Dr. Kenneth Tonymon, a

neurosurgeon who practiced in Jonesboro at the time, pursuant to a Change of Physician Order
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entered by the Medical Cost Containment Department of the Arkansas Workers’ Compensation

Commission. The report of Dr. Tonymon regarding his February 24, 2011, examination of the

claimant reflects, in pertinent part:

Chief Complaint
 lower back pain with radiation to bilateral lower extremities

HPI
38 year old Caucasian male seen in consultation at the request of
Jim Burton, his attorney, and Dr. Edward Perez for complains of
lower back pain and bilateral lower extremity pain.  Patient reports
since accident in 2008, experiencing lower back pain that radiates
to bilateral lower extremity, worse on the RIGHT.  RIGHT lower
extremity “gives out” and he falls frequently.  RIGHT lower
extremity is worse than LEFT lower extremity in regard to pain and
weakness.  Reports numbness in bilateral feet.  Reports pins and
rods in bilateral lower extremities (femur, knee, shins).

Injury: March 2008 - Patient was working as a mechanic on an 18
wheeler at Marked Tree at his job when the 18 wheeler exploded. 
The force of the explosion was significant enough to propel the
patient into the air at least 20 feet.  Reports he was on top of the
truck when it exploded sending hin to the ground.  Reports burns to
his head and neck, lacerations to RIGHT forearm and LEFT
deltoid, fractures of bilateral lower extremities from femur all the
way down to his feet.  Patient was air lifted to Memphis.  Patient
reports no significant lower back pain before explosion in work
related accident.  No significant neck pain before work related
accident.

       *          *          * 

Assessment
1.   Lower back pain and bilateral lower extremity pain and
weakness, worse on the RIGHT since work related accident,
casually related.
2.   Neck pain since work related accident, causally related 
3.   Cervicogenic headaches 
4.    GERD, on Prevacid
Plan
1.   Standing lateral C-spine neutral/flexion/extension x-rays with
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AP view @ SHJ
2.   Standing lateral L-S spine x-rays with neutral/flexion/extension
x-rays with AP view @ SHJ
3.   Cervical MRI @ SHJ
4.   Lumbar MRI @ SHJ for lower back pain and RIGHT lower
extremity pain.
5.   RTC in 6 weeks to review. (CX #1, p. 99-100). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On March 13, 2008, the employment relationship existed during which time the 

claimant sustained compensable injuries while earning wages sufficient to entitle him to weekly

compensation benefits of $60.00, for total/permanent partial disability.

3. The evidence preponderates that the additional diagnostic studies recommended 

by Dr. Kenneth Tonymon as a result of the February 24, 2011, examination of the claimant are

reasonably necessary in connection with the treatment of the claimant’s March 13, 2008,

compensable injuries.

4. The claimant reached the end of his healing period on March 17, 2009, with a 

residual anatomical impairment of 35% to the body as a whole as a result of the injuries sustained

in the March 13, 2008, compensable injury.

5. When the claimant’s age, education, work experience, permanent restrictions and 

limitations, and other matters reasonably expected to affect his future earning capacity are

considered, the evidence preponderates that he has been rendered permanently and totally
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disabled within the purview of the Arkansas Workers’ Compensation Act. 

6. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of the claimant’s injuries of March 13, 2008.

7. Respondents #1 have controverted the claimant’s entitlement to permanent total 

disability benefits and the medical benefits – diagnostic studies– as recommended by Dr. Kenneth

Tonymon. 

CONCLUSIONS 

The compensability of the claimant’s March 13, 2008, injuries growing out of an

accidental 

explosion while within the course and scope of his employment with respondents #1 is not

disputed.  The claimant asserts that he suffered injuries to his low back and neck in the March 13,

2008, accident and that further medical treatment is warranted as recommended by Dr. Tonynon. 

Further, the claimant maintains that he has been rendered permanently and totally disabled for

engaging in gainful employment as a result of the injuries suffered in the March 13, 2008,

accident.  Respondents #1 content that the claimant has been paid appropriate benefits, and deny

that the claimant is permanently totally disabled.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Medical Benefits

As noted above, the compensability of the claimant’s March 13, 2008, accident is not

disputed.  Further, the medical in the record documents the nature and severity of the injuries
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suffered by the claimant in the accidental explosion of March 13, 2008.  

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable.  Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336 (1999).

While it is undisputed that the claimant previously suffered a gunshot injury, which

resulted in damage to his tongue and teeth, the evidence discloses that he had fully recovered

from the injury at the time of the compensable accident of March 13, 2008.  There is no evidence

in the record to reflect that the claimant was experiencing ongoing complaints or problems with

his hearing, eyesight, or teeth at the time of the March 13, 2008, accident.  Additionally, there is

no evidence in the record to reflects that the claimant suffered from low back or neck complaints

prior to the March 13, 2008, accident.  Indeed, the evidence in the record is to contrary of the

afore.  

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer promptly provide

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constituted reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineered Co., 66 Ark.

App. 201, 989 S.W.2d 543 (1999).  The injured employee has the burden of proving by a

preponderance of the evidence that medical services are reasonably necessary.  The afore medical

services may include that necessary to accurately diagnose the nature and extent of the

compensable injury, to reduce or alleviate symptoms resulting form the compensable injury, to
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maintain the level of healing achieved, or to prevent further deterioration of the damage produced

by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593

(1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

In the present claim, the credible evidence in the record reflects that the claimant

complained of symptoms/problems involving his neck and low back following the March 13,

2008, accident.  As previously noted, the claimant sustained severe injuries in the March 13, 2008,

explosion.  The claimant was on top of the tanker at the time of the explosion and was propelled

in the air before landing on the remnants of the tanker.  The medical documents that the claimant

sustained second degree burns to 50% of his body, which included his head, face, neck and upper

chest.  The claimant’s more severe injuries were addressed first by medical personnel. 

The claimant initial treating physician was Dr. Edward Perez, an orthopedic surgeon.  The

medical in the record discloses that on July 11, 2008, bilateral lower extremity electromyogram

nerve conduction studies were performed by Dr. Martinez pursuant to the directions Dr. Perez. 

Further, Dr. Martinez recommended, due to the very limited findings at the L4-L5 paralumbar

region, adjunctive lumbar studies be ordered, depending on the preference of Dr. Perez.  Once a

change of physician was granted to Dr. Kenneth Tonymon, a neurosurgeon, the claimant was

examined by same on February 24, 2011.  Based on his examination/evaluation of the claimant,

Dr. Tonymon recommended addition specific diagnostic studies with respect to claimant’s

cervical, lumbar, and lower extremities complaints.  The evidence preponderates that the

recommended diagnostic studies are reasonably necessary to accurately diagnose the nature and

extent of the claimant’s compensable injury.  Respondents #1 have controverted the claimant’s

entitlement to the diagnostic studies as recommended by Dr. Tonymon.
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Permanent Total Disability

Permanent total disability means inability, because of a compensable injury or an 

occupational disease, to earn any meaningful wages in the same or other employment.  Ark. Code

Ann. §11-9-519 (e)(1) (Repl. 2002).  The claimant has the burden of proving that he is unable to

earn meaningful wages.  Ark. Code Ann. §11-9-519 (e) (2).  Matters to be considered in

determining whether a claimant is unable to earn any meaningful wages include medical evidence,

age, education, experience and other circumstances reasonably related to a claimant’s earning

power. Rutherford v. Mid-Delta Community Services, Inc., 102 Ark. App. 317, 285 S.W.3d 248

(2008).  A claimant who suffers a scheduled injury, absent a finding of permanent total disability,

is limited to the benefits set forth in Ark. Code Ann. §11-9-521 (Repl. 2002).

In the present claim, neither the severity nor extent of the claimant’s injuries growing out

of the March 13, 2008, explosion is disputed.  The claimant reached maximum medical

improvement on March 17, 2009, with a residual anatomical impairment of 35% to the whole

body as a result of the injuries from the March 13, 2008, explosion.

The claimant reached the eleventh grade, however did not complete it.  There is not a

dispute regarding his work history, which consists of heavy manual labor –  mechanic work, farm

labor, construction work, and truck driving.  The claimant has physical limitations with respects to

the amount of standing, bending, lifting, sitting and walking that he can perform.  Additionally, the

credible evidence in record reflects that the claimant has lost the ability to hear in his right ear. 

The claimant also experiences difficulty with his eyes in bright light.  The evidence reflects that

respondent-employer has been accommodating with respect to the claimant’s employment. The

claimant attempted to return to the employment of respondent-employer, however was physically
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unable to perform tasks as a  mechanic for any appreciable period of time due to limitations

growing out of the compensable injuries. 

While the functional capacity evaluation concluded that the claimant could perform work

in a medium work range capacity “at the present time”, it also reflected anticipation that he would

continue to improve.  The function capacity evaluation was performed on March 5, 2009. 

Difficulties and limitations regarding the claimant’s cervical and lumbar complaints were not

addressed in the FCE.  In his November 16, 2010, report, Dr. Perez opined that the claimant

would have difficulty returning to any type of manual labor, noting his significant limping and use

of a cane. The evidence preponderates that the claimant is unable to earn any meaningful wages in

the same or other employment due to the March 13, 2008, compensable injuries, and as such has

been rendered permanently totally disabled within the purview of the Arkansas Workers’

Compensation Act.  Respondents #1 have controverted the claimant’s entitlement to permanent

total disability benefits.

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant permanent total

disability benefits at the weekly compensation benefit rate of $60.00, as a result of the March 13,

2008, compensable injuries.  

Respondents #1 are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the March 13, 2008, compensable injuries of the claimant, to include the diagnostic

testing recommended by Dr. Kenneth Tonymon, pursuant to Ark. Code Ann. §11-9-508 (a)(Repl.

2002).

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted
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indemnity benefits herein awarded, pursuant to Ark. Code Ann.§11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.
_________________________________________

                                                               ANDREW L. BLOOD
Administrative Law Judge         


