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STATEMENT OF THE CASE

On October 6, 2011, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on July 20, 2011, and a pre-hearing order was filed on

July 22, 2011.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all pertinent dates, the relationship of employee-

employer-carrier existed between the parties.

3. The prior opinions are res judicata and the law of this

case.
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4. The claimant sustained a compensable injury to her lumbar

spine on May 1, 2000.

5. The claimant is entitled to a weekly compensation rate of

$394 for temporary total disability and $296 for permanent partial

disability.

By agreement of the parties the issues to litigate are limited

to the following:

1. Permanent partial disability benefits in the form of an

anatomical impairment rating.

2. Wage loss.

3. Attorney’s fees.

Claimant’s contentions are:

“Claimant sustained a compensable injury while
working for Respondent on or about May 1,
2000.  At that time, Claimant was lifting a
patient while in the course and scope of her
employment when she injured her back and neck.
Dr. D. Luke Knox issued a 6% permanent partial
disability impairment rating to Claimant on
June 17, 2011.”

Respondents’ contentions are:

“RESPONSE:  Respondents contend that Claimant
has received all benefits to which she is
entitled.  Respondents further contend that
the impairment rating assigned by Dr. Luke
Knox cannot objectively be related to the
compensable injury suffered by the Claimant on
May 1, 2000, and that the Full Workers’
Compensation Commission has previously found
that additional treatment by Dr. Knox is not
related to the compensable injury.  The Full
Workers’ Compensation Commission Opinion filed
on March 1, 2011, states as follows beginning
on page 27:  

“The evidence does not demonstrate that
medical treatment provided to the claimant
beginning in July 2007 was reasonably
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necessary in connection with the claimant’s
May 1, 2000 compensable injury to her lower
back.  The record before the Commission shows
that the claimant suffered from pre-existing
degenerative disc disease and suffered a facet
strain, as reported by treating physician Dr.
Runnels in March 2001.  The record does not
demonstrate that discography, injections,
additional diagnostic treatment, or any other
medical procedures recommended by Dr. Knox or
Dr. Ennis beginning in July 2007 were
reasonably necessary in connection with the
compensable facet strain suffered by the
claimant on May 1, 2000.”

The Opinion further states beginning on page 29 as follows:

“The Full Commission attaches significant
probative weight to the opinions of Dr.
Capocelli and Dr. Runnels.  Dr. Capocelli
stated on May 23, 2000 that the claimant had
sustained a back sprain.  Dr. Capocelli opined
in August 2000 that there were ‘no surgical
lesions as seen on the MRI and at this point I
do not think surgery would be indicated at any
level.’  Dr. Runnels reported in March 2001
that the claimant had degenerative disc
disease and that surgery was ‘certainly not
indicated.’  Dr. Peeples independently
evaluated the claimant on March 27, 2008.  Dr.
Peeples opined that surgery was not likely to
succeed in improving the claimant’s physical
condition.  Dr. Peeples stated, ‘I do not
believe further treatment is work related
treatment.  It would be related to her chronic
degenerative changes.’  The Full Commission
finds in the present matter that Dr. Peeples’
opinion is credible, is consistent with the
opinions of Dr. Capocelli and Dr. Runnels, and
is entitled to significant probative weight.

The Full Commission finds in the present
matter that the opinions of Dr. Capocelli, Dr.
Runnels, and Dr. Peeples are entitled to
greater evidentiary weight that the opinions
of Dr. Knox and Dr. Blankenship.”

The claimant, in this matter, is a fifty-one-year-old

female who sustained a compensable injury to her lumbar spine on
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May 1, 2000.  This particular case has a long and complicated

procedural history.  On October 28, 2003, a hearing was conducted

by an administrative law judge to determine the claimant’s

entitlement to additional medical services.  At that time, the

parties stipulated that the claimant had sustained a compensable

injury to her lower back on May 1, 2000.  The administrative law

judge awarded the claimant a portion of the additional medical

treatment that was requested in an opinion dated December 10, 2003.

The administrative law judge’s opinion was appealed to the Full

Commission and affirmed in an opinion dated July 6, 2004.

The Full Commission’s opinion was then appealed to the

Arkansas Court of Appeals and was remanded to the Full Commission

on March 23, 2005, for consideration of testimony given by two

doctors.  The Full Commission having given proper consideration to

the doctors’ testimony, found that the claimant was entitled to the

additional medical treatment which was to be in the form of

diagnostic testing.  That opinion by the Full Commission was also

appealed to the Arkansas Court of Appeals, which affirmed the Full

Commission’s opinion on January 5, 2006.

The claimant then underwent additional diagnostic testing

and was recommended for surgical intervention by Dr. Luke Knox.  On

May 11, 2010, a hearing was conducted by an administrative law

judge to determine the claimant’s entitlement to additional medical

services including the surgery recommended by Dr. Knox.  The

administrative law judge determined that the claimant was entitled

to the additional medical treatment requested.  However, that
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decision was then appealed to the Full Commission who reversed, in

part, the administrative law judge and made the determination that

the claimant was not entitled to the additional medical treatment

sought.  No appeal followed the Full Commission’s opinion which was

filed March 1, 2011.

The claimant has now asked this administrative law judge to

consider her entitlement to permanent partial physical disability

in the form of anatomical impairment.  The claimant specifically

bases that request for benefits of an MRI that was performed on the

claimant on August 14, 2000.  The medical record generated from the

August 14, 2000, MRI states, in part, as follows:

“Reason For Exam:
lbp

Read
LUMBAR SPINE MRI: 8/14/00.

HISTORY: Low back pain and lower
extremity numbness with legs giving out.

Sagittal T1, proton density and T2
weighted SPECT images along with axial
T1 and T2 weighted spin echo images are
obtained.  Numbering sequences assume
there being five lumbar type vertebras.
Previous studies are checked out but not
available for comparison.  There is a
report of a lumbar spine MRI from 6/1/00
available for review.

There is disc degeneration T12-L1 and
L1-2 with minimal right paracentral disc
protrusions T12-L1 and L1-2 and these
findings are described in the report of
the earlier study.

No other epidural defects are
identified.  There is normal signal
intensity within the intervertebral disc
spaces L2-S1.  Vertebral body heights
are well maintained and there is normal
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alignment.  Thecal sac has a nice
spacious size throughout and there is no
spinal canal or foraminal stenosis.

Impression
Tiny disc protrusions paracentrally on
the right T12-L1 and L1-2.  No other
abnormality identified.”

On June 17, 2011, Dr. Knox authored a letter to the

claimant’s attorney regarding the claimant’s permanent partial

disability as follows:

“I am in receipt of your correspondence
dated 6/13/11 in reference to Sandra
Clark.

According to the AMA Guides to the
Evaluation of Permanent Impairment,
Fourth Edition, Page 113, Table 75-II,
Section C, Ms. Clark would qualify for a
5% permanent partial disability to the
body as a whole relative to the L1-2
disc protrusion with an added 1% per
level for a total of 6% permanent
partial disability.

Hopefully, this will be of help to Ms.
Clark and her care.  If you have any
further questions, do not hesitate to
contact my office.”

In order to prove that she is entitled to permanent partial

physical disability, the claimant must show that the defects

described at T12-L1 and L1-2 in her August 14, 2000, MRI are

causally related to her May 1, 2000, compensable injury to her

lower back.  I have reviewed the prior opinions in this matter and

have not found any point at which either an administrative law

judge, the Full Commission, or the Arkansas Court of Appeals has

considered the issue of the causal connection between the



7

claimant’s August 14, 2000, MRI, on which she basis her claim for

anatomical impairment and her compensable injury of May 1, 2000.

At the hearing, the claimant gave the following testimony

about how she sustained her compensable low back injury:

“Q.   And tell the Court, I mean, it’s
in the record, but just briefly what
happened that caused your injury.

A.   I was treating a cancer patient,
lung cancer, she came in a wheelchair,
she couldn’t get on the table herself.
I helped lift her on the table.  She
fell over on me and did a back bend at
the age of forty and my back popped and
there was a lead – there was another
lead tech in there that helped get her
to where she wouldn’t fall.

Q.   But you were helping a patient and
you bend backwards.

A.   Yes.

Q.   And you had a pop in your – 

A.   Yes, a pop in my back.

Q.   And approximately where in your
back?

A.   Middle back, so around L1.”

On August 15, 2000, Dr. Anthony Capocelli, Jr. saw the

claimant and reviewed her August 14, 2000, MRI.  In the medical

documentation from that visit, Dr. Capocelli stated, “She did have

a fall during a period after her first MRI with exacerbation of her

pain after which we did do a second MRI which is unchanged from the

first one.  The MRI shows tiny disc protrusions paracentrally at

T12-L1 and L1-L2 and otherwise there is no significant

abnormality..., I suspect that she essentially suffered from a
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lumbar strain which is exacerbated with her second fall and this

was due to her work injury.”

On September 5, 2001, Dr. Luke Knox saw the claimant at the

Northwest Arkansas Neurosurgery Clinic.  The medical record from

that visit, in part, states:

“I asked Sondra to redo her MRI scan of
the lumbar spine and also do an LS spine
series with flexion/extension views as
well as get a SPECT scan of the lumbar
spine.  I had the opportunity to review
her work-up from last year, and I agree
with the previous assessment that they
were relatively unrevealing.

On April 13, 2006, another MRI scan was performed on the

claimant’s lumbar spine.  Following are the findings and

impressions that relate to T12-L1 and L1-2:

“FINDINGS:
At L1-2, there is disc space narrowing
and desiccation.  There is minimal
annular bulging in the right paracentral
area which does not appear to involve
neural elements.  The L1 neuroforamina
are patent bilaterally.

At T12-L1, there is diminished
intervertebral disc height and signal.
There is mild diffuse annular bulging
which does not appear to involve neural
elements.  The T12 neuroforamina are
patent bilaterally.

IMPRESSION:
MRI study of the lumbar spine at T12-L1
and L1-L2 shows disc space narrowing and
desiccation, mild annular bulging which
does not appear to involve neural
elements.”

As was referenced earlier in this opinion, the Full

Commission, on March 1, 2011, in part, reversed an administrative

law judge’s opinion filed August 27, 2010.  In that opinion, the
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Full Commission found, “The claimant did not prove by a

preponderance of the evidence that she remained in a healing period

or was totally incapacitated from earning wages on or after April

10, 2006.”  This is now the law of the case as that decision was

not appealed.  Given that the claimant was out of her healing

period when the April 13, 2006, MRI was performed, we have the

opportunity to consider the claimant’s MRI of her back on August

14, 2000, which was in the time frame of her healing period and the

MRI of April 13, 2006, which was done sometime after her healing

period had ended.

Again, the claimant must prove a causal connection between

her compensable low back injury and the August 14, 2000, MRI on

which she bases her entitlement to an anatomical impairment rating.

Given the two MRIs during and after he healing period and the

nature of the defects described in them at T12-L1 and L1-1, I find

both the August 14, 2000, and April 13, 2006, MRIs appear to

describe minimal degenerative defects which may have been

aggravated by her compensable low back injury but are not casually

connected to her compensable low back injury.

I agree with Dr. Knox’s letter dated June 17, 2011, that

the defects shown in the claimant could cause an impairment rating

of 6 percent to the body as a whole.  However, the cause of those

defects appear to be degenerative in nature and the claimant has

failed to prove they were causally connected to her compensable

injury of May 1, 2000.  The claimant is not entitled to permanent
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partial physical disability due to her May 1, 2000, compensable injury.

In that the claimant is not entitled to permanent partial

physical disability, she is also as a matter of law not entitled to

permanent partial functional disability.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe her demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on July 20, 2011, and contained in a

pre-hearing order filed July 22, 2011, are hereby accepted as fact.

2. The claimant has failed to prove by a preponderance of

the evidence her entitlement to permanent partial physical

disability.

3. The claimant has failed to prove by a preponderance of

the evidence her entitlement to permanent partial functional

disability.

ORDER

Pursuant to the above findings and conclusions, I have no

alternative but to deny this claim in its entirety.

IT IS SO ORDERED.
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                                        _________________________

                                ERIC PAUL WELLS
                                 ADMINISTRATIVE LAW JUDGE


