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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement 

to workers’ compensation benefits.  On September 10, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  The Pre-hearing

Order is herein designated a part of the record as Commission Exhibit #1.  In addition to the

stipulations reflected in the Pre-hearing Order, the parties stipulated that the claimant earned

wages sufficient to entitle him to weekly compensation benefits of $199.00, for temporary

total/permanent partial disability benefits.
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The testimony of Brian K. Clark, Lucas Shultz, Greg Videgain, Kevin Russell, Paul

Eugene Miller, Ted Lindhome, and Alvin Gleghorne, coupled with medical reports and other

documentary evidence comprise the record in this claim.

DISCUSSION

Brian K. Clark, the claimant, with a date of birth of July 19, 1969, has an eighth grade

education.  The claimant initially commenced working on the trash trucks of the City of Corning

on September 14, 2011, to work off his fine.  Before completely working off the fine, the claimant

was hired as a regular employee of respondent-employer on October 31, 2011.  The claimant

continued to work on the trash truck in his capacity as an employee of respondent-employer.

The evidence discloses that respondent-employer operates two (2) trash truck – a large

truck and a smaller truck.  The claimant worked on the large truck trash along with Ted

Lindhome, both of whom rode on back of the truck and emptied the trash containers.  The driver

of the large trash truck is Alvin Gleghorne.  The small trash truck only had one individual working

on it to pick up the trash along with the driver.  The credible testimony reflects that when the

small trash truck was filled, the driver proceeded to the dump/landfill.  However, before

proceeding to the landfill, the worker on the small trash truck was dropped off at the location of

the large truck to help with trash pick up.

There is no evidence in the record to reflect that the claimant experienced difficulties of

physical limitations with respect to his upper extremities prior to his employment by respondent. 

The evidence reflects that fliers were distributed to residents of the City of Corning informing

same that trash should be placed in trash bags, and that sanitation personnel would no longer

empty 55 gallon barrels containing trash.  There is evidence in the record that respondent did in
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fact continue to empty the 55 gallon metal barrels on the various routes, however the same was

dependant on the weight of the barrels.  If efforts to lift and empty a barrel proved too difficult,

the driver of the truck directed the workers to leave it.

On December 29, 2011, Alvin Gleghorne was the driver of the large trash truck and Ted

Lindhorne and the claimant rode on the back of the truck picking up and emptying the trash. 

Lucas Shultz, who was working off a fine, rode on the back of small trash truck on December 29,

2011.  The large trash truck stopped at 106 McKinley Street, to pick up trash; two metal 55

gallon barrels were present.  The claimant and Mr. Lindhorne attempted to lift the first barrel,

during which time claimant suffered an injury to his left upper extremity, to include his left

shoulder, and resulting in the barrel falling to ground and wasting the content.  The claimant

testified that he relayed his injury to both Mr. Lindhome and Mr. Gleghorne.  

Mr. Shultz, who had been working on the back of the small trash truck, was dropped off

at the 106 McKinley residence where the larger trash truck was picking up trash, to help with the

route.   At the time of the afore, the small trash truck was full and en route to the dump/landfill. 

Mr. Shultz’s testimony reflects that when he reached the location of the large trash truck, the

claimant was holding his left shoulder and screaming that he had hurt it while lifting the 55 gallon

barrel/drum.  Mr. Shultz observed that one of the 55 gallon drums was in the back of the large

truck, and that a second 55 gallon drum remained on the ground.  Mr. Gleghorne, the driver,

directed that the second drum not be emptied.  Mr. Shultz joined the claimant and Mr. Lindhome

on the back of the large trash truck.  Mr. Shultz offered that the claimant’s lifting activities on the

back of the truck thereafter was limited and entailed the use of his right upper extremity.

The testimony in the record reflects that the large trash truck returned to the city shop at
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about 11:30 a.m. on December 29, 2011.  Mr. Lindhome entered the shop first, followed by the

claimant and Mr. Shultz.  Paul Eugene Miller, the superintendent of the Street Department of

respondent-employer, is a 43-year employee of the City of Corning, who has held his current

position for twelve (12), years.  Mr. Miller has a desk located in the city shop.  The claimant

informed Mr. Miller that he had injured his left shoulder while lifting the 55 gallon barrel/drum

dumping trash.  At the time of the afore reporting, which was corroborated by the credible

testimony of Mr. Shultz, Mr. Miller’s response was to inform the claimant that if he was late he

would be fired.  There is testimony in the record to reflect that Mr. Miller told the claimant that he

had four (4) days to heal, given that December 29, 2011, was a Thursday and he would be off due

to the holidays until the first of the year in January 2012. 

The claimant testified that though restricted and limited with respect to the use of his left

upper extremity he continued to work because he did not want to lose his job.  Mr. Shultz last

work with the claimant on January 19, 2012, at which time he observed the claimant’s inability to

use his left upper extremity.

Greg Videgain’s testimony reflects that in January 2012, he worked for respondent-

employer as he worked off a fine.  During the afore, Mr. Videgain worked with the claimant for

approximately one (1) week in January 2012.  Mr. Videgan observed that the claimant complained

about his left shoulder as he attempted to discharge his employment duties. 

Kevin Russell testified that he moved into a house located at 106 McKinley Street, in

Corning, Arkansas in July 2012.  Mr. Russell, who rented the house from his father-in-law, noted

that the house was previously rented, and that there was a 55 gallon barrel/drum at the residence

when he moved to the location.
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The claimant testified that his left shoulder pain and symptoms grew progressively worse

to the point that he sought medical treatment on January 31, 2012.  Following the afore visit, the

claimant took the excuse that he had received from the doctor and attempted to deliver it to Mr.

Miller.   The claimant testified that Mr. Miller declined to accept the doctor’s excuse, and instead

directed the claimant to turn in his keys to the shop/building and informed him that his

employment was terminated.  The claimant complied with Mr. Miller’s request, and thereafter

returned home.  Upon returning home, the claimant sent his wife to the shop to turn in the

doctor’s excuse and to obtain workers’ compensation claim forms.  Mr. Miller testified that he

directed the claimant’s wife to the clerk’s office.

Mr. Miller testified that the claimant did not report to him that he had injured his left

shoulder, either on December 29, 2011, or at any other time.  Mr. Miller testified that he first

learned of the claimant’s asserted injury when he saw the claimant wearing a sling on the left

shoulder.   The testimony in the record reflects that when the claimant attempted to turn in the

doctor’s excuse to Mr. Miller on January 31, 2012, following his doctor’s visit, he was wearing a

sling that had been provided in connection with the treatment of his injury. 

The testimony of Mr. Miller reflects that he does not discuss with employees under his

supervision the procedure for reporting a work-related injury, either through safety meetings or

otherwise.  Mr. Miller testified that he was not aware if there is in place a posting regarding the

filing of workers’ compensation claims located on the premises of the city shop.  Finally, Mr.

Miller denied that he terminated the claimant’s employment, and incredibly asserted that he

assumed that the claimant had voluntarily quit when he turned in the keys to the shop.  In addition

to the mayor, Mr. Miller acknowledged that he had authorization to terminate the claimant’s
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employment.

Both Mr. Lindhome, a 2 ½ year employee of respondent-employer,  and Mr. Gleghorn,

thirty (30) year employee of respondent-employer, deny occurrence of the December 29, 2011,

accident/incident involving the claimant or knowledge/notice of the injury to the claimant left

upper extremity while discharging employment duties.   Mr. Gleghorne testified that his first

notice of the claimant having sustained an injury was when he saw the claimant wearing a sling. 

The testimony of Mr. Gleghorne reflects that he does not know who fired the claimant, offering

that the authority to do so was with the mayor, city council, and the claimant’s supervisor. 

The medical in the record reflects that the claimant was seen at Corning Areas Healthcare,

Inc., by Dr. Darrell Hutchinson, on January 31, 2012, with a chief complaint of severe left should

pain injured while lifting barrels at work.  The progress notes regarding the afore visit reflects, in

pertinent part:

History of Present Illness
Constitutional:
     C/O severe left shoulder pain about 3 to 4 weeks ago, states that
the pain is getting worse, feels burning and tingling sensation in left
shoulder pt. was lifting barrels at work at the time of injury, has not
been able to sleep for the last 3 days, pt. has not worked the last 2
days because of severe pain in left shoulder 
     Asthma - pt. states that he uses inhaler, but is currently out.
Shoulder/Upper arm:
     Shoulder pain left.  Direct trauma while lifting heavy object. 
Previous injury hurt at work about 3 to four weeks ago.  Upper arm
pain left.  Range of motion limited. 

*          *          *

Examination
General Examination:
     GENERAL APPEARANCE: alert and oriented uncomfortable
due to pain.
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Shoulder /Upper arm:
     SHOULDER: left.  INSPECTION: no swelling or redness no
deformities.  RANGE OF MOTION: limited range of motion. 
VASCULAR: no vascular compromise.  STRENGTH: diminished. 
PALPATION: tenderness over left shoulder.

Assessments
1.  Closed dislocation of shoulder, unspecified site - 831.00
(Primary), left

TREATMENT
1.   Closed dislocation of shoulder, unspecified site
Start Hydrocodone-Acetaminophen Tablet, 10-325 MG, 1 tablet,
Orally, every 6 hrs prn pain, 30, Refills 0.  Diagnostic Imaging: X-
ray; Shoulder, left Abnormal, Priest, Lisa, RT 1/31/2012 4:15:02
PM> Hutchison, Darrell L. M.D. 1/31/2012 5:00:49 PM>
Dislocation of left shoulder, will refer pt. to orthopedic, pt.
informed, shoulder immobilizer applied, X ray: Shoulder, right
Normal, Priest, Lisa, RT 1/31/2012 4:26:26 PM > for comparison
Hutchison, Darrell L, M.D. 1/31/2012 5:01:39 PM compared to left
shoulder 
Referral To: Orthopedic Surgery
          Reason: Dislocation of left shoulder (CX #1, p. 1-3).

The medical records reflect the presence of a February 3, 2012, off work certificate relative to the

claimant which was authored by Dr. Hutchison directing the claimant to remain off work from

January 30, 2012, through February 20, 2012. (CX #1 p. 4). 

The clamant was again seen by Dr. Huchison on February 23, 2012, regarding left

shoulder injury.  The afore progress notes reflect, in pertinent part:

Constitutional:
     F/U left shoulder pain, pt. states that he is unable to lay flat or
on left side.
     Pt. states that is he moves his fingers on his left hand he feels
tingling up his arm, pt. states that he his left shoulder is still very
sore, pt. states that the pain medication helps with the pain in his
left shoulder, 
     Pt has not had an MRI of left shoulder yet due to waiting on
workmen’s comps decision. (CX #1, p. 5-7).
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An off work certificate was authored by Dr. Hutchison in conjunction with the claimant’s

February 23, 2012, visit, directing off work status from February 20, 2012 through March 20,

2012. (CX #1, p. 8).  A March 8, 2012, progress note of Dr. Hutchison relative to the clamant

reflects, in pertinent part:

Constitutional:
     2 week F/U left shoulder
     Left Shoulder - pt. states that it is gradually getting better, he
has limited movement of left arm, pt. states that he is trying to use
his left arm, continues to have pain in left arm.
     He has an appt. with Dr. Schechter on 3/13/12. (CX #1, p. 9-
11).

The medical in the record reflects that the claimant was again seen by Dr. Hutchison on

May 15, 2012, in connection with his left should problem.  The afore progress note reflects that

the claimant had still not been seen by Dr. Schechter, having been late for a scheduled May 5,

2012, appointment, and rescheduled for June 5, 2012. (CX #1, p. 12-14).  An off work certificate

was issued by Dr. Hutchison on behalf of the claimant, directing him to remain off work from

May 15, 2012, until June 5, 2012. (CX #1, p. 15).

The medical in the record reflects that the claimant was seen by Dr. Jeffery Hartzell, a

Jonesboro orthopedic surgeon, on July 10, 2012, in connection with his left shoulder injury.  The

office note regarding the afore visit reflects, in pertinent part:

Chief Complaint: Left shoulder

History of Present Illness:
     Mr. Clark is a 42 year old male who comes to the clinic today
for evaluation of left shoulder and arm pain.  This has been going
on since 12-29-11 when he lifted a dumpster.  It was quite heavy
and it pushed his shoulder back.  Since that time, he has had pain
throughout the shoulder region as well as paresthesias in the left
hand.  He has had no real work-up for this.  He has done no
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physical therapy and no injections and no MRI.  The numbness is in
the ulnar three digits of his left hand.  He denies any instability
about the shoulder.  He has had a difficult time working due to the
pain and with any other activities.  I do believe he is right hand
dominant.

*          *          *

PHYSICAL EXAM: He is a well developed male in no acute
distress.  He is alert and oriented times three.  He is accompanied
by his wife on exam day.  He does appear slightly older than his
stated age. 

Examination of the right upper extremity reveals no erythema,
edema, ecchymosis or obvious deformity.  Patient has no tenderness
to palpation about the upper extremity including the AC joint.  No
obvious mal-alignment or asymmetry on inspection.   .   .

Examination of the left shoulder reveals decreased strength in range
of motion due to pain.  He has palpable radial pulse.  He has
blunted sensation in the ulnar three digits at the left hand.  He has
no gross motor deficits in that hand with 5 our of 5 grip strength. 
He has no skin changes throughout.  He has no shoulder instability
and no lymphedena.

X-RAYS: Four view radiographs of the left shoulder performed
today which show normal radiographs with a well reduced
glenohumeral joint and no joint space narrowing.  No loose bodies. 
No cystic changes.  AC join is well maintained with no narrowing. 
He exhibits a gently sloping Type II acromion.

IMPRESSION: Left shoulder injury.

PLAN: At this point in time we are going to be aggressive with
this.  It has been going on for 7 months now.  We are going to get
an EMG nerve conduction study of the left upper extremity as well
as an MRI of his left shoulder to further evaluate.  We will see him
back once this has been completed. (CX #1, p. 16-18).

The claimant underwent the MRI of the left at St. Bernards Medical Center on July 12,

2012, pursuant to the directions of Dr. Hartzell.  The radiology report of July 12, 2012, regarding
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the claimant reflects:

Impression:
1.     Slight tendinopathy.
2.     Spinoglenoid notch cyst.  Probable tear of th eposterior
superior labrum. (CX. #1, p. 19-21).

The July 12, 2012, lab report regarding the claimant’s EMG/NCV reflects in pertinent part:

IMPRESSION: Abnormal studies.

CONCLUSION:
1.     The nerve conduction studies revealed evidence consistent
with the presence of moderate entrapment of the left median nerve
in the carpal tunnel.
2.     There appears to be slight entrapment of the left ulnar nerve at
a point approximately 2 centimeters above the elbow.
3.     No definite evidence of suprascapular nerve entrapment as
noted. 
4.     No definite evidence of a polyneuropathy was noted.  (CX #1,
p. 22-23).

Dr. Hartzell authored an off work certificate on behalf of the claimant which reflects that the

claimant was under the care of same, and would be off work from June 5, 2012, through an

unknown date, “pending surgery approval from work comp”.  (CX #1, p. 24). 

The claimant was seen by Dr. Hartzell on July 19, 2012, in follow up to his left

shoulder/left arm complaints.  The office note of the afore visit reflects, in pertinent part:

History of Present Illness:
     Mr. Clark comes in for re-evaluation of his left upper extremity
after MR arthrogram and nerve conduction study.  Nerve
conduction study states that he has severe cubital tunnel syndrome. 
His MRI reveals he has a slap tear with a spinoglenoid notch cyst.

*          *          *

IMPRESSION: 1.  Left shoulder slap tear.  2.  Left shoulder
spinoglenoid notch cyst.  3.  Left upper extremity cubital tunnel
syndrome.



11

PLAN: At this point in time we feel he would benefit from the
shoulder procedure first.  We are going to get him scheduled for a
left shoulder arthroscopic slap repair with cyst decompression.  We
discussed the logistics of the procedure as well as risks and benefits
which included but were not limited to neurovascular compromise,
infection, continued pain, decreased range of motion, need for
future procedures and the risk of surgery.  We will get this
scheduled as soon as Workman Compensation okays this. (CX #1,
p. 25-26).

On August 22, 2012, the claimant underwent a left shoulder arthroscopic SLAP repair and

left shoulder arthroscopic cyst decompression at St. Bernards Medical Center under the care of

Dr. Hartzell.  The August 22, 2012, report of Dr. Hartzell reflects, regarding the afore:

INDICATIONS FOR PROCEDURE: Mr. Clark is a 43-year-old
male with continued history of left shoulder pain.  He elected to
proceed with surgical intervention after diagnosis made of SLAP
tear by an MRI and clinical examination.  Risks and benefits of the
procedure were discussed with the patient preoperatively and his
questions were answered at that time. (CX #1, p. 27-29).

At the time of the claimant’s follow-up visit to Dr. Hartzell of September 6, 2012, the office note
of disclosed:

History of Present Illness:  
     Mr. Clark comes in 2 weeks out from left shoulder arthroscopic
labral repair.  He has not done any physical therapy to this point. 
He complains of pain and stiffness.  He denies any numbness or
tingling or fevers or chills. 

*          *          *

PHYSICAL EXAM: He has passive forward flexion to 50 degrees. 
External rotation at his side is quite limited.  His portal sites are
well healed.  There are no erythema and no drainage.  He has no
motor or sensory deficits about the hand. (CX #1, p. 30-31).

The record reflects the presence of an October 9, 2012, off work certificate authored by Dr.

Hutchison of Family Medical Center, reflecting that the claimant has been under the care of same
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and directing the claimant’s off-work status from January 30, 2012 through June 5, 2013. (CX #1,

p. 32). 

The Employee’s Notice Of Injury form, Form AR-N, was completed by the claimant on

February 1, 2012.  The Form AR-N was completed by the claimant’s wife pursuant to his

directions, and recited the date, time, and mechanism of the claimant’s accidental injury.  (JX #1,

p. 2).  The record also reflects that the Workers Compensation - First Report of Injury or Illness,

Form 1A-1, was completed on February 1, 2012, by Ms. Fran Edwards, the Corning

clerk/treasurer, regarding the claimant’s injury.  The claimant’s status was identified on the Form

1A-1 as “terminated”.  The Form 1A-1, also reflects that the claimant last worked on January 27,

2012. (JX #1, p. 1).  

An Employee’s Report of Accident was completed by the claimant on February 1, 2012,

regarding his December 29, 2011, left shoulder injury.  The afore, on a document with the title

“Municipal League Workers’ Compensation Trust”, was obtained by the claimant’s wife from the

city building where she was directed by Mr. Miller.  In completing a narrative of his December 29,

2011, injury and reporting of same to his supervisor, the document, “when our route ended for

the day, I told my supervisor I’s hurt my shoulder .  I told him I’d be all wright because we’re

short handed, but I wasn’t OK , It got worst and I’d go to the doctor”.  On the completed form

the claimant relayed that he was fired on February 1, 2012, “because I got hurt”.  (JX #1, p. 3). 

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS



13

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 29, 2011, the employment relationship existed, during which time 

the claimant earned wages sufficient to weekly compensation benefits of $199.00, for temporary

total/permanent partial disability benefits. 

3. On December 29, 2011, the claimant sustained an injury to his left shoulder and 

left upper extremity arising out of and in the course of his employment, which rendered him

temporarily totally disabled for the period beginning January 30, 2012, and continuing through the

end of his healing period, a date to be determined. 

4. The respondent shall pay all reasonable hospital and medical expenses arising out

of the claimant’s injury of December 29, 2011.    

5. The respondent has controverted this claim in its entirety.

CONCLUSIONS

There is not a dispute regarding the existence of the employment relationship during the

pertinent time period.  The claimant maintains that while within the course and scope of his

employment he suffered an injury to his left shoulder on December 29, 2011, which ultimately

required medical treatment and rendered him temporarily totally incapacitated.  The claimant

seeks corresponding medical and temporary total disability benefits as well as controverted

attorney fees.   Respondent deny that the claimant sustained an injury while within the

employment of same and controverts this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.
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Compensability

In the present claim, the claimant maintains that he sustained an injury to his left shoulder

and left upper extremity on December 29,2011, as a result of a specific incident arising out of and

in the course of his employment.  Ark. Code Ann. §11-9-102 (4)(A)(Repl. 2002) defined a

compensable injury:

(i)     An accidental injury causing internal or external physical harm
to the body . . .arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

In order to prove a compensable injury as a result of a specific incident which is identifiable by

time and place of occurrence, the claimant must establish by a preponderance of the evidence: 1)

an injury arising out of and in the course of employment; 2) that the injury caused internal or

external harm to the body which required medical services or resulted in disability or death; 3)

medical evidence supported by objective findings, as defined in Ark. Code Ann. §11-9-102 (16),

establishing the injury; and 4) that the injury was cause by a specific incident and identifiable by

time and place of occurrence.  Should the claimant fail to establish by a preponderance of the

evidence any of the requirements of establishing compensability of the claim, compensation must

be denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present claim, the evidence preponderates that the claimant sustained compensable

injury to his left shoulder and left upper extremity on December 29, 2011; that the injury was

reported to appropriate supervisory personnel on the date of the occurrence; that the claimant

required, sought and obtained medical treatment in connection with the compensable injury on

January 31, 2012; that there is medical evidence supported by objective findings of the injury, and
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that the injury was caused by a specific incident and identifiable by time and place of occurrence.   

The claimant was employed by respondent as a employee from October 31, 2011 through 

January 31, 2012.  The claimant last discharged employment duties for respondent on January 27,

2012.  There is no evidence in the record to reflect that the claimant suffered any physical

limitations or restrictions relative to his left upper extremity prior to his employment with

respondent or before December 29, 2011. There is not a dispute regarding the claimant’s job

duties, which included riding on the back of the trash truck and emptying trash in the back of the

truck.  While lifting a 55 gallon metal barrel/drum to empty the trash in the back of the trash truck

on December 29, 2011, the claimant sustained suffered an injury to his left upper extremity, to

include his left shoulder.  The injury, as well as the aftermath of same, was witnessed by co-

workers of the claimant.  

The credible testimony of the claimant and that of Lucas Shultz attests to the events

involving a 55 gallon metal barrel/drum at 106 McKinley Street, and the claimant’s complaints

regarding his left shoulder after his efforts to lift the barrel.  Further, Mr. Shultz provided credible

testimony, along with the claimant, of the reporting of the injury to Mr. Miller, the claimant’s

supervisor once they returned to the shop.  Greg Videgan worked with the claimant for

approximately one week in January 2012, during which time the claimant complained of left

shoulder pain which he attributed to the December 29, 2011, event of lifting the 55 gallon barrel

within the course and scope of his employment.  Following the claimant accidental injury

involving one of the 55 gallon barrel, Alvin Gleghorne – the driver of the trash truck, directed the

workers, to include the claimant, to leave the remaining barrel.   The testimony of Kevin Russell,
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who has resided at the 106 McKinley address in Corning since July 2012, corroborated the

presence of the 55 gallon metal barrel/drum at the residence.   

The claimant sought medical treatment for his left shoulder injury on January 31, 2012. 

When the claimant present his off-work certificate to his supervisor on February 1, 2012, his

employment was terminated by same.  The claimant last discharged employment duties for

respondent on January 27, 2012.  

Medical Treatment

Ark. Code Ann. §11-9-508 (a)(Repl. 2002), mandates that the employer promptly provide 

for an injured employee such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 2010, 989 S.W.2d 543 (1999).  The injured employee must prove that medical services are

reasonably necessary by a preponderance of the evidence.  The afore medical services may

included that necessary to accurately diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable injury; to maintain the level of

healing achieved; or to prevent future deterioration of the damage produced by the compensable

injury.  Jordan v. Tyson Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

In the present claim, the fact that the claimant did not seek or obtain medical treatment

following the December 29, 2011, compensable injury until January 31, 2012, does not eliminate

the causal nexus between the compensable injury and his medical treatment.  As noted above, the

claimant’s symptoms progressively increased and worsen following the December 29, 2011,
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accident until the January 31, 2012, visit to the doctor.  The claimant was limited in the use of his

left upper extremity in the discharge of his employment duties, as well as other physical activities,

after the December 29, 2011, accident.  The afore is reflected in the testimony of the claimant,

Lucas Shultz, and Greg Videgain, as well as in the medical records. 

Objective finding evidencing the injury to the claimant’s left shoulder and upper extremity

are reflects in the physical examinations as well as the MRI of the claimant’s left shoulder and

EMG/NCV studies.  The claimant ultimately underwent surgery on August 22, 2012, to repair the

left shoulder SLAP tear and left shoulder sinoglenoid notch cyst.  Following the surgery, the

claimant realized improvement in his symptoms.  The claimant has sustained his burden of proof

that medical treatment rendered in connection with the treatment of the December 29, 2011, left

shoulder and upper extremity injury, is reasonably necessary.  Respondent has controverted this

claim in its entirety. 

Temporary Total Disability Benefits

An employee who sustains a scheduled injury is entitled to compensation fo temporary 

total disability during the healing period or until he returns to work, whichever occurs first. 

Wheeler Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Temporary

total disability for unscheduled injuries is that period within the healing period in which the

claimant suffers a total incapacity to earn wages. Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period continues until the

claimant is as far restored as the permanent nature of his injury will permit.  When the underlying

condition causing the disability stabilizes, and no further treatment will improve the injury, the

healing period has ended. Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878
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(1996).  A claimant’s healing period has not ended when treatment is being administered for the

healing and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).

The credible evidence in the record reflects that the claimant last discharged employment

duties for respondent on January 27, 2012.  The claimant sought medical treatment in connection

with his compensable left shoulder and upper extremity injury on January 31, 2012.  The claimant

has been under continuous active medical treatment in connection with his compensable injury

since January 31, 2012, and has not been released by his treating physicians to return to work of

any kind.  The claimant has sustained his burden of proof by a preponderance of the credible

evidence that he has remained within his healing period and totally incapacitated from engaging in

gainful employment from January 30, 2012, through the end of his healing period, a date to be

determined.  Respondent has controverted this claim in its entirety. 

AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $199.00, for the period commencing January 30, 2012,

and continuing through the end of his healing period or until such time as the claimant is released

to return to work within his restriction, a date to be determined.  Said sums accrued shall be paid

in lump without discount.   

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses, to include medical related travel, arising out of

and in connection with the treatment of the claimant’s compensable injury of December 29, 2011.  

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted
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indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include issues of permanency, are expressly reserved.

IT IS SO ORDERED.

____________________________________________
ANDREW L. BLOOD
ADMINISTRATIVE LAW JUDGE      


