
1The reason for the lengthy period between the prehearing conference and the
hearing is that a full hearing was initially scheduled for April 26, 2011.  However, on
April 19, 2011, Claimant withdrew her hearing request and the file was returned to the
Commission’s general files.  That same day, Respondents renewed their earlier motion
to dismiss the claim, and this was litigated on June 14, 2011.  During that hearing,
Claimant testified (via telephone by consent of the parties) that she wanted to proceed
to a hearing, but needed time to prepare for the travel from New York to Arkansas.  In
an opinion issued on July 6, 2011 (Commission Exhibit 2), the motion to dismiss was
denied and the hearing was scheduled for December 7, 2011.

BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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PHARMACISTS MUTUAL INSURANCE CO., CARRIER/TPA RESPONDENT

OPINION FILED MARCH 2, 2012

Hearing before Administrative Law Judge O. Milton Fine II on December 7, 2011, in
Mountain Home, Baxter County, Arkansas.

Claimant represented by Mr. Frederick S. “Rick” Spencer, Attorney at Law, Mountain
Home, Arkansas.

Respondents represented by Mr. Jarrod Parrish, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On December 7, 2011, the above-captioned claim was heard in Mountain Home,

Arkansas.  A prehearing conference took place on February 14, 2011.1  A prehearing order

entered on February 16, 2011 pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  They are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on August 14, 2008, when

Claimant sustained a compensable injury to her left knee.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether the Arkansas Workers’ Compensation Act is constitutional.

2. Whether Claimant is entitlement to additional medical treatment.

3. Whether an independent intervening cause occurred that relieves

Respondents from further responsibility for Claimant’s compensable injury.

All other issues have been reserved.

Contentions

The respective contentions of the parties read:

Claimant:

1. Claimant contends that her current problems with her left knee are a result

of her work-related injury on August 14, 2008.

2. The claimant continues to seek medical care for her left knee which has

worsened.
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3. The claimant is not able to work.

4. The claimant contends that she is entitled to additional benefits, which

include reasonable and necessary medical care.

Respondents:

1. Respondents contend that all appropriate benefits have been paid with

regard to this matter.

2. Dr. Merwin Moore released the claimant as having reached maximum

medical improvement on April 30, 2009.

3. Medical documentation does not support entitlement to additional indemnity

benefits subsequent to that time.

4. The medical documentation submitted also does not support entitlement to

the need for continued medical treatment associated with the claimant’s

compensable injury.

5. Alternatively, the respondents assert that the claimant suffered an

independent intervening incident on or about August 6, 2009, which incident

accounts for her current need for medical treatment, if any.  It is

Respondents’ position they should not be liable for any benefits subsequent

to that time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the Claimant and to observe her demeanor, I hereby make the following
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findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents’ Proffered Exhibit 4 will be admitted into evidence and given

due weight.

4. Respondents’ Proffered Exhibit 5 will not be admitted into evidence.

5. Respondents’ Proffered Exhibit 6 will be admitted into evidence and given

due weight.

6. The Arkansas Workers’ Compensation Act is constitutional.

7. Claimant has not proven by a preponderance of the evidence that she is

entitled to additional treatment of her left knee.

8. The evidence preponderates that Claimant’s left knee injury on August 6,

2009 was an independent intervening cause, relieving them from

responsibility for treatment of her knee on and after that date.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 4

At the hearing, Claimant objected to the admission of this proffered exhibit, which

purports to be an online application by Claimant to the Arkansas Department of Workforce

Services for unemployment benefits.  Her counsel stated:
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2As the blue-backed documents reflect, I issued a subpoena to the Department
of Workforce Services on May 1, 2009 at the request of Respondents for “applications”
by Claimant to that agency.  Respondents’ Exhibit 7 shows that this document was
provided pursuant to that subpoena.

Page 3 and 4 [of what was originally Respondents’ Exhibit 2, which was
culled] is an application for unemployment, which was unsigned and it is not
certified as a true and correct copy of the actual application, so it would be
hearsay also, also an unauthenticated document.

Counsel later added the ground of relevancy.  Respondents’ counsel replied that the

proffered exhibit was an online application and thus would not bear a signature.  He added

that it would not constitute hearsay because it is an admission by a party/opponent, and

noted that this document was produced pursuant to a subpoena from my office.2

Arkansas Code Annotated § 11-9-705(a)(1) (Supp. 2011) reads:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

Per this provision, the Commission is not bound by the Arkansas Rules of

Evidence–including the rules governing hearsay and the exceptions thereto.  See

Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).  After

consideration of this matter, I find that admission of the exhibit will help to “best ascertain

the rights of the parties.”  It thus will be admitted and given due weight.

Admission of Respondents’ Proffered Exhibit 5

At the hearing, Claimant also objected to the admission of this document, which was

also produced by the Department of Workforce Services.  It purports to be a letter from
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Maureen Fancher, the owner and manager of Sodie’s Fountain and Grill (hereinafter

“Sodie’s”), in which she takes issue with Claimant’s position that she (Claimant) was

terminated from her employment at that establishment.  Claimant’s counsel objected on

the basis that the contents of the communication were hearsay.  Respondents’ counsel

asserted that the document was a business record that was produced by the Department

of Workforce Services under the subpoena discussed above.  He added that Fancher was

en route to the hearing and would testify.  However, after Fancher arrived at the hearing,

Respondents declined to call her.

After consideration of this matter, I find that admission of the correspondence would

not help to “best ascertain the rights of the parties.”  I have no means with which to assess

the credibility of Fancher or determine the truthfulness of the account in the statement,

since she did not testify.  Thus, this proffered exhibit will not be admitted into evidence.

Admission of Respondents’ Proffered Exhibit 6

This proffered exhibit purports to be a letter from counsel (not the one present at

the hearing) for Respondents to Dr. Merwin Moore in which said counsel asks the doctor

certain questions.  Claimant’s counsel objected to its admission on the bases that the letter

is irrelevant and argumentative.  In response, Respondents’ counsel stated that the letter

was being offered to show the impetus for Dr. Moore’s response, which is part of their

Exhibit 1.  I find that admission of this document will help to “best ascertain the rights of

the parties.”  Consequently, it will be admitted into evidence and given due weight.

CASE IN CHIEF

Summary of Evidence
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Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the other exhibits admitted into

evidence in this case were Commission Exhibit 2, my opinion filed July 6, 2011 wherein

I denied Respondents’ motion to dismiss the claim, consisting of 11 numbered pages;

Claimant’s Exhibit 1, her November 29, 2011 motion to recuse, brief in support thereof,

and attached documentation, consisting of 394 pages (per Commission policy, this exhibit,

separately bound, has been retained in the Commission’s files); Claimant’s Exhibit 2,

letters pertaining to her constitutional issue, consisting of one index page and six

numbered pages thereafter; Claimant’s Exhibit 3, a compilation of her medical records,

consisting of one index page and 15 numbered pages thereafter; Respondents’ Exhibit 1,

another compilation of Claimant’s medical records, consisting of two index pages and 30

numbered pages thereafter; Respondents’ Exhibit 2, correspondence concerning

Claimant’s receipt of temporary total disability benefits, consisting of one index page and

two numbered pages thereafter; Respondents’ Exhibit 3, their response to Claimant’s

motion to recuse, consisting of five pages; Respondents’ Exhibit 4, Claimant’s application

for unemployment benefits, consisting of two numbered pages; Respondents’ Exhibit 6,

correspondence from Respondents’ counsel to Dr. Moore dated March 5, 2010, consisting

of one page; and Respondents’ Exhibit 7, a letter to Respondents’ counsel’s firm from the

Department of Workforce Services dated May 20, 2009, consisting of one page.

Also, without objection, I have blue-backed to the record the subpoena I issued to

the Department of Workforce Services, along with related correspondence.  This consists

of three pages.  Great pains have been taken to ensure compliance with Sapp v. Tyson
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Foods, Inc., 2010 Ark. App. 517, ___ S.W.3d ___; and pursuant to this decision, the blue-

backed documents have been served on the parties in conjunction with this opinion.

Testimony

Antoinette Church.  Claimant testified that she is 48 years old, five feet seven

inches tall, and weighs about 125 pounds.  She worked for Respondent GMT&P

Enterprises, d/b/a Sodie’s Bar and Grill (hereinafter “Sodie’s), for around two years.  On

August 14, 2008, the following occurred:

I was going out to the walk-in cooler and got some food, had a bunch of food
in my hand, as I was going back out, there was a strap from a meat box that
blew across, and it got wrapped around my feet, and as I walked back I fell
directly on concrete on my knee.

After treating at Ahrens Clinic, she saw Dr. Moore seven or eight times.  He fitted her for

a knee brace.  Ultimately, he released her, stating that he could do no more for her.

Claimant moved to New York in April 2011 to care for her father.  There, she has

continued to treat with Dr. R.J. Mutty, who has prescribed a cane for her use.  She did go

to the hospital and underwent a scoping procedure on the knee.  As part of the surgery,

fluid was drained fluid from the knee.  But no tear or arthritis was found.  She maintained

that, Moore’s opinion notwithstanding, her left knee had not improved but instead

worsened; “[i]t keeps swelling up, it’s been locking out, and it’s been really painful.”  She

estimated her average knee pain to be 7/10 to 8/10, and stated that this occurs only when

she does “certain things” such as sitting or standing.  The road trip from New York to

Arkansas for the hearing took three days because, inter alia, she periodically had to get

out of the car to stretch.
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Her testimony is that without use of the cane, she would fall because her knee

“locks up.”  But she denied falling in New York.  She related:  “It just, I, it just locked up and

I had so much pain I went back to the hospital.”  Claimant reiterated that while she tripped

on some carpet, a friend caught her and she did not fall.  The following exchange took

place:

Q. Did the locking up happen before you hit the carpet or did it lock up
when you hit the carpet?

A. It was locking up before.

Claimant asked that the Commission direct Respondents to furnish additional

treatment for her knee.

Under questioning from Respondents, Claimant testified that she returned to work

at Sodie’s on October 6, 2008–53 days after her injury.  She worked continuously there

until October 21, 2008, when she and Fancher parted ways.  During her two weeks back

at Sodie’s, her duties changed.  She no longer washed dishes or went to the cooler, but

instead did the cooking.  Thereafter, she applied for unemployment benefits; she identified

Respondents’ Exhibit 4 as an accurate copy of her on-line application.  On the application,

she represented that she did not have any disabilities that would prevent her from working.

She agreed that this was a true statement.  In February 2009, she went to work as a home

health nurse.  In this job, she performed cooking and housekeeping chores for a client,

three hours a day and seven days a week, until June 2009.  When she moved to New York

that month, her client went with her and they moved in with the client’s daughter.
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Although not mentioned on direct, Dr. Moore scoped her knee as well–also in

February 2009.  He treated her from late August 2008 until her release on May 13, 2009.

The release was without restrictions and with no permanent impairment rating.  Moore

prescribed medications and physical therapy for her before and after the surgery.

Claimant admitted that after Moore’s release, she did not seek any type of additional

treatment until the incident involving the carpet on August 6, 2009.  In that interim, she did

not make any effort to return to Dr. Moore or to obtain a change of physician.

Again, Claimant denied suffering any type of fall on or about August 6, 2009.  When

shown records from Oswego Hospital in New York that reflect that she related that she fell

on her knee while trying on shoes, and that she was healthy before the incident, she

denied making such statements.  She also denied telling the physical therapist at the

hospital that she was hurt when she tripped over a shoe on August 6.  Claimant described

these statements as being completely fabricated.  She has not sought to furnish the

records of her treatment in Arkansas to her New York providers.  Claimant on January 27,

2010 told the doctor that she had swelling and discoloration in her knee since the injury;

but she could not explain why Dr. Moore’s report that accompanies his release of her does

not reflect such findings.  However, she disputed the accuracy of Moore’s report.  She did

not use crutches until Dr. William Mahon prescribed them in August 6, 2009 following the

carpet incident.  On October 25, 2011, she told a physician’s assistant that he had

tenderness in her left knee for about two years–placing its inception around the time of the

carpet incident.  She underwent an MRI of the knee in December 2009; but again, this

came after the August 6, 2009 incident and the release by Dr. Moore.
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When questioned further by her attorney, Claimant testified that she has

consistently related that her injury happened on August 14, 2008.  She admitted that she

may have stumbled when she tripped over the carpet, and that medical personnel may

have surmised that she fell.

Under questioning from me, Claimant stated that the medical profile that was

furnished to Dr. Mahon and is in evidence is in her handwriting.  It contains the statement

that she was injured on the job on August 14, 2008; but she added:  “And also fell on 8-6-

09.”

Exhibits-Medical

The medical records of Claimant introduced at the hearing, and which are contained

in Claimant’s Exhibit 3 and Respondents’ Exhibits 1 and 6, reflect the following:

On October 15, 2008, Claimant underwent an MRI of her left knee.  It reflected soft

tissue edema and contusion involving the medial and lateral aspects of the knee, with a

“tiny” amount of fluid adjacent to the lateral collateral ligament.  On October 20, 2008, Dr.

Moore wrote:

The patient’s MRI does not show any meniscal pathology.  Her ACL and PCL
are intact.  Collaterals are intact.  She does not have any obvious bone
bruising.  She has quite a bit of soft tissue swelling which I suspect is just
from her contusion.  At this point I have explained to her that I certainly do
not see anything that requires surgery.  I think that I can let her return to
work.  It is going to hurt and it will take awhile to get through it, but I do not
see anything that is going to actually give her any long-term trouble, at least
the best I can  tell.  I will see her back in six weeks without x-rays.  She can
return to full work without restriction.
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Moore in October 22, 2008 wrote that Claimant had reached maximum medical

improvement, could return to work as a dishwasher, and that her objective findings

consisted of “soft tissue swelling from contusion.”

On February 20, 2009, Claimant underwent an arthroscopy by Moore.  His post-

operative diagnosis was “[m]inimal damage to the weightbearing surface of the medial

femoral condyle.”  The meniscus was probed and found to have no tears.  Claimant saw

Dr. Moore again on April 23, 2009.  He noted that she had undergone physical therapy and

was “doing much better,” having regained most of her motion and having no swelling or

instability.  However, she was somewhat weak in her quads and hamstrings.  Moore

instructed her to undergo six more therapy sessions and then see him in two weeks, at

which point he would release her.  As scheduled, on May 13, 2009, he released her with

no impairment rating.  In so doing, he noted that her knee was not swollen and was of

normal color.

On August 6, 2009, Claimant presented to Oswego Hospital with left knee pain.

She related that she fell on carpet while trying on shoes.  The record reflects that she had

swelling in the knee.  She was given crutches.  Another portion of the hospital record

reads:  “Had previous knee injury but fell on it again today.”  The record also notes that

she was “Previously Healthy.”  Dr. Dhanraj Soogree noted that Claimant complained of a

“New injury to [her left] knee [as the result of a] fall.”  The doctor observed redness, but no

crepitus.

When Claimant saw Dr. Mahon on September 18, 2009, she stated that she keeps

having pain and swelling in the left knee.  The record contains the following history:
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3The record is identified in Claimant’s index to the exhibit as being from “Rome
Orthopedics.”  But nothing on the face of the document reflects this.

This patient is a 46-year-old-female who presents to the office for an
evaluation of her left knee.  She apparently had sustained blunt trauma
to the anterior aspect of the knee when she fell on 08/06/09.  She
presented to the emergency room where she states she was treated and
released (no records available).  She apparently remained ambulatory in
spite of her discomfort and because of persistent symptoms she returned to
the emergency room on 09/06/09.  At this time she was placed on crutches
and given a knee immobilizer.  She also was placed on analgesic medication
(hydrocodone) and Motrin 800 mg.  She has continued to use these
medications and she has remained non-weight-bearing.  She has reported
varying degrees of discomfort through the left knee and left leg.  The patient
has a prior history of injury to the left knee approximately 1 year ago
(08/14/08) and she reports that she underwent an arthroscopic procedure to
the left knee in February 2009 when in Arkansas (no medical records
available).  She does not know what the diagnosis was at that time and
apparently she did not require any treatment beyond physical therapy
after surgery.  The patient has no other history of left knee symptoms.  She
has had no other treatment.

(Emphasis added)  Mahon found no measurable joint effusion, but noted the presence of

swelling when the immobilizer was removed.  He prescribed physical therapy and advised

her to remain on crutches.

Another MRI of her left knee was obtained on December 3, 2009.  Dr. Gerald Black,

who read the MRI, found “a probable horizontal tear of the anterior horn of the medial

meniscus.”  When Claimant was evaluated for physical therapy on February 10, 2010, the

therapist wrote:  “Pt sustained original injury back when she was living/working in

Arkansas.  Re-injured it on 8/9/09 when she tripped on a shoe that was on the floor.”

Claimant saw a provider (who is unidentified in the record)3 on January 27, 2010.

 She told the doctor that she had experienced swelling and discoloration in her left lower
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extremity since her August 2008 injury.  The doctor noted that there was no measurable

joint effusion, but added that the left calf was swollen and one and three-fourths (1 3/4)

times bigger than the right one.  The record also reads:

The recent MRI revealed some questionable irregularity in the medial
meniscus (previous MRI from 10/15/08 failed to reveal meniscus abnormality
and no meniscus abnormality was identified at an arthroscopic evaluation of
the left knee on 02/20/09).  The diagnosis is chondromalacia and synovitis
of the left knee.  The differential diagnosis includes the possibility of internal
derangement but the patient’s extremity is suggestive of early or impending
symptomatic imbalance.

An “aggressive range of motion exercise program” was recommended, along with use of

crutches.

On March 5, 2010, Respondents’ counsel (not the one who appeared at the

hearing) wrote a letter to Dr. Moore that reads:

I have reviewed your medical records with regard to the above-referenced
patient in addition to medical records associated with treatment she received
in New York subsequent [to] your release of 4/30/09.  At this juncture, Ms.
Church is claiming that a recently identified medial meniscal tear is
associated with her injury of 8/14/08.  I am enclosing with this letter a copy
of the MRI that was done on 12/03/09.  I have also reviewed the MRI done
on 11/20/08 in addition to your surgical report of 02/20/09.  I am wondering
if you would opine for me whether the findings noted on the 12/03/09 MRI
are new objective findings that were not on the original MRI or identified
during the surgical procedure of 02/20/09?  I am enclosing with this letter a
HIPAA compliant medical authorization that allows you to release this
information to me.  Thank you very much for your assistance in this matter.
Let me know if you need anything further from me in order to render this
opinion.

She underwent physical therapy.  In a note dated August 11, 2010, the provider noted that

it is unusual for a patient to be on crutches for 18 months as Claimant as, and questioned

whether there might be “a psychological component” to her use of them.
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Dr. Mutty on July 13, 2011 wrote:

This lady presents today.  She is walking using a cane on the right side as
she has been.  Her gait pattern is definitely better than what it used to be.
Although it certainly isn’t normal it is a marked improvement.  She still has
some quadriceps atrophy but not as pronounced as it was initially and her
quadriceps strength is definitely improved.  She reports that her leg still
gives out occasionally and that she still has some pain.  I doubt if anything
further should be done at this point.  It has taken such along time to get her
to where she is now.

On October 19, 2011, Mutty wrote that surgery on Claimant had been “deferred . . . for

quite awhile in view of her multiple other problems but I think at this point she certainly

might respond to that and should be indicated at this point.”  Dr. Mitchell Rubinovich

performed a scope and chondroplasty of the medial femoral condyle on October 31, 2011.

He found the meniscus to be normal, despite the MRI findings, and no signs of instability

or degenerative change, loose bodies or synovitis.  He wrote:

There was fibrillation of the femoral condyle through the mid ridge of the
condyle going from back to front.  Using an electrocautery device on the low
setting, we did a chondroplasty of the articular surface.  Joint was irrigated
free of debris.

She was referred to physical therapy; and during the therapy evaluation on November 8,

2011, Claimant reported that she uses a TENS unit to help with knee pain.

On December 1, 2010, Moore wrote a letter to Respondents’ counsel’s firm that

states:

I have again reviewed the MRI done on October 15, 2008.  This study shows
no meniscal tear.

I have a MRI report dated December 3, 3009 stating that there is a probable
horizontal tear of the anterior horn of the medial meniscus.  This is not
present on the October 15, 2008 study.
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The left knee was also arthroscopically inspected in February 2009 and
again no findings of a meniscal tear.

Exhibits-Nonmedical

Claimant’s Exhibits 1-2; Respondents’ Exhibit 3.  These pertain to Claimant’s

challenge to the constitutionality of the Arkansas Workers’ Compensation Act, and

Respondents’ response thereto.

Respondents’ Exhibit 2.  This exhibit is a letter to Claimant from FARA Insurance

Services dated October 17, 2008, that represents that she was paid temporary total

disability benefits in the amount of $1,158.87 for the period of August 15 to October 15,

2008, but also was paid full salary of $1,512.00 during that same period.  She was

instructed to reimburse Sodie’s for the $1,512.00.

Respondents’ Exhibit 4.  This exhibit is Claimant’s electronic application for

unemployment benefits from the State of Arkansas Employment Security Department.  This

reflects that she marked “No” to the following question:  “Do you have any disabilities that

limit your ability to perform your normal job duties?”

Respondents’ Exhibit 7.  This exhibit is a letter dated May 20, 2009 to the law firm

of Respondents’ counsel from the Department of Workforce Services.  The letter indicates

that information requested via subpoena was enclosed.

ADJUDICATION

A. Whether the Arkansas Workers’ Compensation Act is constitutional.

As stated above, Claimant filed on November 29, 2011 a “Motion to Recuse and

Notice of Intent to Introduce Evidence at Hearing,” along with correspondence and

numerous attachments.  Therein, she argued, inter alia, that the provisions of the Arkansas
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Workers’ Compensation Act (the “Act”) that provide for the establishment of administrative

law judges are unconstitutional.  In a response dated November 9, 2011, Respondents

have disputed this position.

The points raised in Claimant’s motion are identical to those considered and

rejected by the Arkansas Court of Appeals in Long v. Wal-Mart Stores, Inc., 98 Ark. App.

70, 250 S.W.3d 263 (2007), pet. for rev. denied, No. O7-268 (Ark. May 3, 2007), and its

ever-increasing progeny.  Claimant has not sought to distinguish Long or to argue that it

should be modified or overruled.  Hence, the Act is constitutional, and Claimant’s motion

is denied.

B. Whether Claimant is entitled to additional medical treatment.

Claimant argues that she is entitled, at Respondents’ expense, to additional

treatment of her compensable left knee injury.  Arkansas Code Annotated Section 11-9-

508(a) (Supp. 2011) states that an employer shall provide for an injured employee such

medical treatment as may be necessary in connection with the injury received by the

employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  But

employers are liable only for such treatment and services as are deemed necessary for

the treatment of the claimant’s injuries.  DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987).  The claimant must prove by a preponderance of the evidence that

medical treatment is reasonable and necessary for the treatment of a compensable injury.

Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).

The standard “preponderance of the evidence” means the evidence having greater weight

or convincing force.  Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet



Church - Claim No. F808424 19

Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947). What constitutes reasonable

and necessary medical treatment is a question of fact for the Commission.  White

Consolidated Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

Respondents have taken the position that Claimant was injured on or about August

6, 2009 and that such was an independent intervening cause, severing them from further

responsibility for the August 14, 2008 incident.  The pertinent section of the Act provides:

Under this subdivision (4)(F), benefits shall not be payable for a condition
which results for a nonwork-related independent intervening cause following
a compensable injury which causes or prolongs disability or a need for
treatment.  A nonwork-related independent intervening cause does not
require negligence or recklessness on the part of a claimant.

Ark. Code Ann. § 11-9-102(f)(F)(iii) (Supp. 2011).  The test for determining if a subsequent

episode is an aggravation or a recurrence is whether the subsequent episode was

precipitated by an independent intervening cause, or was a natural and probable result of

the first injury.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 167-68, 969 S.W.2d 677

(1998).  The initial question is whether a causal connection between the primary injury and

the subsequent disability exists; and provided such a connection is established, there is

no independent intervening cause unless the subsequent disability is triggered by activity

by the claimant that is unreasonable under the circumstances.  Guidry v. J&R Eads Const.

Co., 11 Ark. App. 219, 223, 669 S.W.2d 483 (1984).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the
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Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

In reviewing the evidence, I note that the objective findings of Claimant’s 2008 knee

injury, which the parties have stipulated was compensable, included soft tissue edema,

contusion involving the medial and lateral aspects of the knee, and a small amount of fluid

adjacent to the lateral collateral ligament.  The October 15, 2008 MRI was the source of

these findings.  Moreover, as a result of Dr. Moore’s surgery on February 20, 2009, she

was also shown to have “minimal damage to the weightbearing surface of the medial

femoral condyle.”  The findings of her second surgery, performed on October 31, 2011,

were “fibrillation of the femoral condyle through the mid ridge of the condyle going from

back to front.”  The findings of the second procedure are in a different area than the first.

I also note that when Dr. Moore released Claimant from treatment on May 13, 2009, he

noted her knee was not swollen and of normal color.  Following the August 6, 2009

incident, however, she has been observed to have redness and swelling.  These findings

alone indicate that the August 6, 2009 incident resulted in a new injury without any causal

connection to the first.  Claimant admitted that she did not pursue any additional treatment

after the May 2009 release until August 9 of that year–nearly three months later.

In her testimony, however, she tried to tie the two incidents together by stating that

her knee locked, causing her to trip on carpet in 2009.  But the medical records show
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otherwise.  She related to a therapist on February 10, 2010 that she reinjured her knee

when she tripped over a shoe.  This comports with her statement at the emergency room

on the date of the fall, when her records reflect that she told treating personnel that she

fell on carpet while trying on shoes.  During that same visit, she described herself as

“previously healthy.”  While she denied falling as a result of the 2009 incident, her records

reflect that she did, in fact, fall.  As a result, according to Dr. Mahon’s history, she

“apparently had sustained blunt trauma to the anterior aspect of the knee.”  Claimant in her

testimony characterized the above, reflected in the records of multiple providers on

different dates, as fabrications.  I disagree.  I cannot, and do not, credit Claimant’s

testimony on this matter.  Moreover, after my review of the evidence in its entirety, I find

that the second injury was not a natural and probable result of the first injury, and that

there is no causal connection between the August 6, 2009 fall and the work-related one

on August 14, 2008.  For that reason, it is not necessary for me to examine whether

Claimant’s activity on August 6, 2009 that led to her fall was unreasonable under the

circumstances.

In sum, I find that the evidence preponderates that Claimant’s August 6, 2009 knee

injury was an independent intervening cause, relieving Respondents from further

responsibility for her August 14, 2008 injury on or after this new injury.  The evidence does

not reflect that Claimant underwent any treatment for her left knee between her last visit

with Dr. Moore, on May 13, 2009, and August 6, 2009.  Consequently, she has not proven

by a preponderance of the evidence that she is entitled to additional treatment of her knee.

CONCLUSION
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Respondents are directed to pay benefits in accordance with the findings of fact and

conclusions of law set forth above.  All accrued sums shall be paid in a lump sum without

discount, and this award shall earn interest at the legal rate until paid, pursuant to Ark.

Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49 Ark.

App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


