
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G200778

CHRIS CHICK CLAIMANT

BAKER HUGHES OILFIELD, Employer RESPONDENT
                                                       
ACE AMERICAN INSURANCE,
GALLAGHER BASSETT SERVICES,         RESPONDENT
Third Party Administrator

OPINION FILED OCTOBER 3, 2012

Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES in Fort Smith,
Sebastian County, Arkansas.

Claimant represented by EDDIE H. WALKER, Jr., Attorney, Fort Smith,
Arkansas. 

Respondents represented by MELISSA WOOD, Attorney, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

On July 10, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas for

hearing.  A pre hearing conference was conducted on March 20, 2012,

and a pre hearing order filed on March 22, 2012.  A copy of the pre

hearing order has been marked as Commission’s Exhibit No. 1, with

modification and without an objection has been made part of the

record.  Prior to hearing on July 10, 2012, the parties agreed to

the following stipulations.

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this claim.

2.  On October 24, 2011, the relationship of

employee-employer-carrier-TPA existed between

the parties.
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3.  The date of compensable injury is October

24, 2011.

4. The appropriate weekly compensation

benefits are $469.00 for temporary total

disability and $351.00 for permanent partial

disability.

By agreement of the parties, the following issues will be

litigated:

1. The Claimant’s entitlement to temporary

total disability from January 12, 2012 through

May 15, 2012.

2. The claimant’s entitlement to reasonable

and necessary medical treatment.

3. Attorneys’ fees.

The claimant contends that he is entitled to reasonable and

necessary medical treatment.  The claimant also contends that he

was working on restricted duty but that his employer is no longer

making restricted duty work available. The claimant contends that

since he is under active medical treatment, still within his

healing period, and not working, he is entitled temporary total

disability benefits from January 12, 2012 until May 15, 2012.  The

claimant contends that his attorney is entitled to an appropriate

attorney’s fee.  The respondents contend that all appropriate

benefits have been paid associated with claimant’s 10/24/11 injury.

Claimant’s need for additional medical treatment, if any, is

associated with its pre-existing and underlying problems and not
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any acute injury. There are no new objective findings associated

with the incident that occurred on 10/24/11.  The medicals do not

indicate that claimant’s work is the major cause of any alleged

injury.  Additionally, the respondents contend that they are

entitled to a set-off for health insurance and unemployment

benefits accessed by the claimant.

The stipulations agreed to by the parties at the pre hearing

conference on March 20, 2012 and contained in the pre hearing order

filed on March 22, 2012, are hereby accepted as fact. From a review

of the record as a whole to include medical reports, documents, and

other matters properly before the Commission and having had the

opportunity to hear testimony and observe the witness and his

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant suffered a compensable injury on October 24, 2011

and the respondent contends that they have paid all appropriate

benefits.  The claimant testified that he was working for the

respondent on the day of the accident.  He stated that he was

unloading and picking up stands and sheaves.  He added that he felt

a pop in his lower back(Record 7/10/12 p.9). The claimant stated

that he knew immediately that he was injured.  He stated that he

felt pain down his right leg(Record 7/10/12 p. 10).  He added that

he told his boss as soon as the accident happened.  The claimant

testified that everyone else had gone to lunch and his boss was the

only one working when he was hurt.  He stated that his boss was in

the shop when he told him he was hurt(Record 7/10/12 p.10).  The
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claimant stated that he got medical treatment the same day as the

incident.  He added that he was sent to Cooper Clinic by the

“safety people”(Record 7/10/12 p. 10).  The claimant testified that

he had pulled a muscle in 2010 and went to the doctor as a result

of the injury.  He added that he went back to work after the 2010

incident, missing no work days.  Between 2010 and October 24, 2011

the claimant stated that his job duties were to get everything

unloaded, go on location, get everything out and ready to go to

“the hole.”  He unloaded guns off trailers weighing two to three

hundred pounds.  He stated that he unloaded these weights on a

regular basis.  He added that he handled explosives and got stands

and sheaves ready for the crane.  He stated that he was referring

to oilfield tanks.  The claimant also testified that he had to put

lubricators together.  He stated that the lubricator pieces weighed

“maybe one hundred pounds.”  He added that the work was heavy and

very physically demanding(Record 7/10/12 p. 13-14).

The claimant stated that after the 2011 accident, he did not

do the same kind of work.  He stated that he was put on

restrictions and stayed in the shop(Record 7/10/12 p. 14).   He

testified that he was sweeping and cleaning.  He stated that he

thought he had been on a ten-pound weight limit.  He added that he

had surgery related to the October 24, 2011 accident.  The surgery

was performed by Dr. Arthur Johnson.  The claimant testified that

he noticed a change in his condition after the surgery.  He added

that he felt a lot better.  He added that he did not have any pain

going through his leg or back.  He stated “it feels great” (Record
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7/10/12 p. 14).  The claimant testified that since his accident on

October 24, 2011 and when he saw Dr. Johnson in May of 2012 he had

not been employed anywhere and had not earned wages(Record 7/10/12

p. 14-15).  The claimant stated that at the time of the accident in

2011, he was working as an operator for the respondent.  He added

that he was no longer employed with the respondent.  He stated that

the company had moved to Oklahoma City.  The claimant stated that

the respondent had offered him a job as an operator if he would

transfer to Oklahoma City(Record 7/10/12 p.15).  He added that he

did not take the offer.  He stated that he could not move because

of his kids.  He continued that at the time the respondent made the

job offer, he felt that he could not physically perform the

operator job.  He added that he was still under restrictions(Record

7/10/12 p. 16).  The claimant stated, on cross examination, that he

had used his health insurance for treatment with Dr. Johnson.  He

added that he had $150 worth of out-of-pocket expenses.

Additionally, he confirmed that everything else had been accepted

and paid(Record 7/10/12 p. 22).  On cross examination, the claimant

also testified that he took a severance package from the respondent

and then went on unemployment(Respondent’s Exhibit No. 2 p. 5).  He

stated that he was still receiving unemployment at the time of the

hearing in the amount of $340 (Record 7/10/12 p. 23, 26).

The claimant has submitted medical records into evidence. A

radiology report from April 2011 reflects that the claimant had a

central right paracentral disc protrusion L4-5, a central disc

protrusion L5-S1 and degenerative change of the facets(Claimant’s
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Exhibit No. 1 p.1).  Dr. Clark’s record of October 25, 2011 notes

that the claimant had a back injury in April of 2011, but that he

had recovered from that injury.  He noted that the claimant had a

sharp pain in his lower back at work.  Dr. Clark placed the

claimant on light duty with restrictions(Claimant’s Exhibit No. 1

p. 2-4).  He noted that the effective date of the restricted status

was October 25, 2011.  On November 3, 2011, the claimant again saw

Dr. Clark who continued his restrictions and light duty(Claimant’s

Exhibit No. 1 p. 9).  The claimant continued to treat with Dr.

Holder in November and December of 2011(Claimant’s Exhibit No. 1 p.

12-15). The claimant was treated by Dr. Holder from December of

2011 until February of 2012.  Dr. Holder recommended an evaluation

by a neurosurgeon and continued the claimant’s

restrictions(Claimant’s Exhibit No. 1 p. 16-20).  On April 4, 2012,

the medical records reflect that the claimant had a right L4-5

microdiskectomy performed by Dr. Johnson. The surgery was a result

of his October 2011 injury(Claimant’s Exhibit No. 1 p. 21).  On May

15, 2012, the claimant was released by Dr. Johnson with a note that

he could drive, gradually increase his activity and safely lift

about twenty pounds(Claimant’s Exhibit No. 1 p. 23).  

DISCUSSION

The claimant’s injury from October 24, 2011 to his back has

been accepted as compensable and some benefits have been paid. The

current issue is the claimant’s entitlement to reasonable and

necessary medical services and his entitlement to temporary total

disability.  Arkansas Code Annotated §11-9-102(4)(F)(i) states:
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“When an employee is determined to have a
compensable injury, the employee is entitled
to medical and temporary disability as
provided by this chapter.”

Additionally, A.C.A. §11-9-508(a) requires that:

“The employer shall promptly provide for an
injured employee such medical, surgical,
hospital, chiropractic, optometric, podiatric,
and nursing services and medicine, crutches,
ambulatory devices, artificial limbs,
eyeglasses, contact lenses, hearing aids, and
other apparatus as may be reasonably necessary
in connection with the injury received by the
employee.”

What constitutes reasonable and necessary treatment under A. C.A.

§11-9-508(a) is a fact question for the Commission. Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 76 S.W. 2d 750(1984).

The Arkansas Court of Appeals has addressed the issue of whether

medical care was reasonably necessary for treatment of a

compensable injury in prior decisions.

In Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950

S.W.2d 463 (1997), the respondents denied payment for medical

treatment in the form of office visits from 1993 to 1995, Id. at

464. The Court affirmed the Commission’s finding that the

claimant’s follow up medical care was reasonably necessary for

treatment of her compensable injury, Georgia-Pacific, at p. 466.

In the Georgia-Pacific case, the records submitted described the

ongoing nature of the claimant’s symptoms and indicated the

continued use of the TENS unit and the taking of medication. The

Court noted that the Commission considered the multiple surgeries,

the claimant’s persistent symptoms of pain, irritation, and

limitation of motion in her elbow, her continued use of medication,
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and a TENS unit for pain control in finding that the office visits

and medical treatment in 1993 through 1995 were reasonably

necessary. Georgia-Pacific, at p. 466. The claimant in that case

also testified at length about the ongoing problems with her elbow

and stated that she continued to take medication and use a TENS

unit for pain. Id at 466.  Here, we have no testimony or medical

evidence to support any type of continued medical treatment that

the claimant requires.  The claimant testified and the medical

records support that the claimant was treated after the October 24,

2011 injury. The treatment eventually resulted in surgery performed

by Dr. Johnson in April of 2012.  The claimant was released by Dr.

Johnson in May of 2012 and there are no other recommendations for

treatment in the evidence submitted.  Additionally, the claimant

did not testify that he was in need of any additional treatment.

Prior to hearing, the issue of evaluation by a neurosurgeon was

removed, as the claimant had been evaluated and treated by Dr.

Johnson.  

In G. E. Rail Car Repair Servs. Workers’ Comp v. Hardin, 62

Ark. App. 120, 969 S.W. 2d 668 (1998) the Arkansas Court of Appeals

held a physician’s note constitutes essential evidence that

continued treatment of an employee for a work-related injury was

reasonable and necessary. In this case, we have no notation from a

physician or otherwise to support the claimant’s need for

additional medical treatment. Therefore, the Commission has nothing

on which to base a determination of whether any additional medical
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services are reasonable and necessary for the treatment of the

claimant’s compensable injury from October 24, 2011.

Here, the claimant has failed to prove by a preponderance of

the evidence that any additional medical treatment is reasonable

and necessary to the treatment of his admittedly compensable injury

from October 24, 2011. The claimant did not  provide essential

evidence in the form of objective medical evidence to support the

contention that any additional medical treatment was reasonable and

necessary.

The Commission has next been asked to determine if the

claimant is entitled to temporary total disability from January 12,

2012 through May 15, 2012.  Temporary total disability is that

period within the healing period in which the employee suffers a

total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The claimant, in

this case, ended his employment with the respondent on January 12,

2012.  The employment ended due to the relocation of the respondent

to Oklahoma City.  The claimant testified that he did not accept

the transfer offer, and that he felt that at the time it was made

he could not do the operator job offered by the respondent. 

Additionally, he added that he was still under restrictions at the

time the offer was made. The documentation submitted by the

respondent supports that the offer was made on January 3, 2012 and

that the claimant would be unemployed by January 12, 2012 if he did

not choose to transfer(Respondent’s Exhibit No. 2 p. 5).

Additionally, the medical evidence supports that claimant’s
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contention that he was still under restrictions at the time the

offer was made.  He was not released by Dr. Johnson until May 15,

2012.  The claimant also testified that between January 12, 2012

and May 15, 2012 he had not been employed and had earned no wages.

I find that during this period, the claimant suffered a total

incapacitation to earn wages. Clearly, it was reasonable for the

claimant to be under restrictions during this time and the evidence

submitted supports such. Therefore, I find that the claimant is

entitled to temporary total disability from January 12, 2012

through May 15, 2012.

The Commission must also address the issue of the claimant’s

use of health insurance to cover his healthcare costs. The claimant

testified that he had accessed his health insurance to provide

payment for his medical expenses related to his injury from October

24, 2011.  A.C.A. §11-9-411(a)(1) states:

“Any benefits payable to an injured worker in
this chapter shall be reduced to an amount
equal to a dollar for dollar amount of
benefits the injured worker has previously
received for the same medical services or
period of disability whether those benefits
are paid under group health care service plan
of whatever form or nature a group disability
policy, a group loss of income policy, a group
accident health, or accident and health
policy, a self insured employee health or
welfare benefit plan or a group hospital or
medical services contract.”

Under prior law, no offset was allowed for payments made from

private insurance or plans unless the employer could establish

clearly that the claimant had received payments from insurance

provided [paid for] by the employer and that sums paid to the
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injured employee were intended as advance payments of compensation,

Dooley v. Automated Conveyor Systems, Inc., 84 Ark. App. 412, 143

S.W. 3d 585 (2004). However, the Court in Dooley, citing statutory

interpretation and legislative intent, opined that the clear intent

of A.C.A. §11-4-411(a)(1) was for the amount of workers’

compensation benefits payable to an injured worker to be reduced

“dollar for dollar” by the amount of benefits that the worker has

previously received for the same medical services under any of the

listed group plans, Id at 588. Therefore, the Court found that

respondents are entitled to a dollar for dollar reduction in

workers’ compensation benefits, if health insurance benefits are

accessed, no matter how the benefits are funded.  Therefore, I find

that the claimant’s group health insurance was used to pay for the

claimant’s medical treatment and the respondents are entitled to

the reduction set out in A.C.A. §11-9-411(a)(1).  Additionally, the

respondent contends that they are entitled to an offset for

unemployment benefits paid to the claimant.  The claimant testified

that he indeed did draw unemployment.  I also find that Ark. Code

Ann. §11-9-506 applies to the claimant’s benefits in this matter.

Ark. Code Ann. §11-9-506(a) states that:

“Any other provisions of this chapter to the
contrary notwithstanding no compensation in
any amount for temporary total, temporary
partial, or permanent total disability shall
be paid to an injured employee with respect to
any week to which the employee received
unemployment insurance benefits by the
Arkansas Employment Securities law. §11-10-101
et seq. or the unemployment insurance law of
any other state.  Section (b) follows provided
however if a claimant through temporary total
disability is controverted and later
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determined to be compensable temporary total
disability shall be payable to an injured
employee with respect to any week for which
the injured employee received unemployment
benefits but only to the extent that the
temporary total disability otherwise payable
exceeds the unemployment benefits.”

 
Therefore, in applying §11-9-506(a) to the claimant’s

situation, I find that the claimant is entitled to temporary total

disability from January 12, 2012 until May 15, 2012.  However, he

is only entitled to the amount and to the extent that the temporary

total disability otherwise payable exceeds the unemployment

benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has failed to prove by a

preponderance of the evidence that any

additional medical services or treatment is

reasonable and necessary for the treatment of

his compensable injury from October 24, 2011.

Therefore, he is not entitled to any

additional medical services related to his

compensable injury.

2. The claimant is entitled to temporary total

disability benefits from January 12, 2012

until May 15, 2012. The respondents are,

however, entitled to reimbursement under

A.C.A. §11-9-411(a)(1) for payment made to

cover the claimant’s medical cost through his

health insurance. Additionally, the
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respondents are entitled to the appropriate

offset for any unemployment benefits that the

claimant received.

4.  The claimant’s attorney is entitled to an

appropriate attorney’s fee based on the above

findings.

ORDER

The respondents are not liable for any additional medical

treatment for the claimant.  The respondents shall pay to the

claimant temporary total disability benefits from January 12, 2012

until May  15, 2012. The respondents are, however, entitled to  the

appropriate reimbursement for payments under the claimant’s health

insurance to cover his medical treatment and any unemployment

benefits that he received.  The claimant’s attorney is entitled to

an appropriate attorney’s fee based on the above order.

All benefits which are herein awarded are payable in a lump

sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

     
 
                                                     
                      AMY GRIMES
                      ADMINISTRATIVE LAW JUDGE
                                         


