
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F911020

JIM CHASTAIN, EMPLOYEE CLAIMANT

BEEBE HEATING & AIR, LLC, EMPLOYER RESPONDENT

UNION INSURANCE COMPANY, CARRIER RESPONDENT

OPINION FILED AUGUST 31, 2012

Hearing before Administrative Law Judge O. Milton Fine II on August 28, 2012 in
Searcy, White County, Arkansas.

Claimant, represented by Mr. Andy Caldwell, Attorney at Law, Maumelle, Arkansas,
not appearing.
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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondents.  A hearing on the motion was conducted on August 28, 2012 in

Searcy, Arkansas.  No testimony was taken in the case.  Neither Claimant nor his

counsel appeared at the hearing.  Without objection, the entire Commission file on

this claim has been incorporated by evidence into the record.  In addition,

Respondents’ Exhibit 1, containing correspondence and pleadings related to this

claim and consisting of 43 pages, was admitted into evidence.  The record reflects

the following procedural history:

Claimant allegedly sustained a compensable injury to his neck and left upper

extremity and shoulder on December 16, 2009.  The injuries were accepted as
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compensable, and benefits were paid pursuant thereto.  On March 5, 2010,

Claimant (who at that time was pro se) wrote the Commission to request additional

benefits.  The file was assigned to the Legal Advisor Division; but on April 9, 2010,

the file was returned to the Commission’s general files because Claimant failed to

return his legal advisor questionnaire.  Later, on July 12, 2010, Claimant wrote the

Medical Cost Containment Division to request a one-time change-of-physician from

Dr. Jeannine Anderson to Dr. Thomas Day.  This was approved on August 4, 2010.

On September 13, 2010, Claimant again wrote the Commission to request a hearing.

In this instance, because attempts to set up a legal advisor conference and/or a

mediation conference failed, the Legal Advisor Division on October 4, 2010 asked

that the file be reassigned to the Adjudication Division to conduct a hearing.  The

claim was assigned me on October 6, 2010; and that same day, I sent prehearing

questionnaires to the parties.  Respondents’ counsel entered an appearance on

October 11, 2010.  Through his current counsel, Claimant filed his response to the

prehearing questionnaire on November 11, 2010.  Respondents followed suit on

November 15, 2010.  I scheduled a prehearing conference for December 13, 2010.

At the conference, the parties agreed that because discovery was not complete

(Claimant had not responded to interrogatories), the case should be returned to

general files.  The file was returned that same day.

The record reflects that no further action took place on the matter until April

11, 2012, when Respondents’ counsel wrote the Commission to ask that the claim

be dismissed “for lack of prosecution.”  Claimant never responded to the outstanding
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discovery.  I wrote Claimant’s counsel on April 18, 2012, requesting a response to

the motion within 15 days.  By letter on April 27, 2012, counsel responded,

requesting a hearing on the issues that were listed in his earlier prehearing

questionnaire response.  New questionnaires were sent to the parties on April 30,

2012.  Claimant stood on his earlier response, while Respondents filed an updated

one on May 31, 2012.  A prehearing telephone conference was scheduled for July

9, 2012.  However, at the appointed time for the call, Claimant’s counsel did not

answer my repeated calls to his office and cell phone.  The conference was

rescheduled for July 16, 2012, and I instructed counsel by letter to furnish me a

number at which he could be reached.  Counsel did furnish a new number; but

again, at the appointed time for the call, he did not answer.  For this reason, the file

was again returned to general files.  That same day, Respondents’ counsel wrote the

Commission to renew his motion to dismiss.  I scheduled a hearing thereon for

August 28, 2012 at 9:30 a.m. at the Wilbur Mills Courts Building in Searcy.  My July

23, 2012 letter to Claimant’s counsel that informed him of this setting, sent via

certified mail, was returned to the Commission unclaimed.  The letter had been sent

to an address that counsel himself had supplied to my assistant.  On August 16,

2012 my assistant called counsel’s number and left him a message advising him of

the hearing.  However, counsel did not return this call.  I sent a copy of the July 23

letter via first class mail to Claimant, at the address that he had supplied the

Commission.  This letter has not been returned.
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The hearing proceeded as scheduled on August 28, 2012.  Again, both

Claimant and his attorney failed to appear; but Respondents appeared through

counsel and argued for dismissal.
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II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law

are hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. Claimant and Respondents were provided reasonable notice of the motion to

dismiss and of the hearing thereon.

3. Claimant has failed to prosecute his claim.

4. Dismissal of this claim is warranted under AWCC R. 099.13.

5. The motion to dismiss is hereby granted, and this claim is hereby dismissed

without prejudice.

III.  DISCUSSION

Respondents at the hearing argued for dismissal under AWCC 099.13, which

reads:

Upon meritorious application to the Commission from either party in an
action pending before the Commission, requesting that the claim be
dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim for
want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As shown by the evidence recounted above, (1) the parties were provided

reasonable notice of the motion to dismiss and of the hearing thereon; and (2)
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Claimant has failed to pursue his claim by, inter alia, failing to respond to

longstanding discovery and neglecting to appear at two prehearing conferences and

the hearing on the instant motion.  Thus, dismissal is clearly warranted under Rule

13, and the motion to dismiss is hereby granted.

That leaves the question of whether the dismissal of the claim should be with

or without prejudice.  The Commission possesses the authority to dismiss claims

with prejudice.  Loosey v. Osmose Wood Preserving Co., 23 Ark. App. 137, 744

S.W.2d 402 (1988).  This includes claims dismissed under Rule 13.  Johnson, 55

Ark. App. 83, 929 S.W.2d 730.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No.

F404774 (Full Commission Opinion filed November 15, 2005), the Commission

wrote:  “In numerous past decisions, this Commission and the Appellate Courts have

expressed a preference for dismissals without prejudice.”  (emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Respondents at the hearing asked for a dismissal without prejudice; and based on

the above authorities, the dismissal of this claim should be and hereby is entered

without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


