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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On October 10, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the contentions of the parties relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Gail P. Cephas, the claimant, coupled with the December 6, 2011,

deposition of Dr. Bernard Crowell, along with medical reports and other documents comprise the

record in this claim.

DISCUSSION
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Gail P. Cephas, the claimant, with a date of birth of December 10, 1959, completed the

11th grade and later obtain her GED.  The claimant also obtained a certificate as a nurse’s tech,

which is current.  The claimant’s past work history includes working as a nurse’s tech.  Prior to

her employment by respondent the claimant worked at Young’s Fish Market as an assistant

manager in one store and manager at another store when the manager was gone.

The claimant commenced her employment with respondent on July 13, 1999.  The

claimant has worked in the Meat and Seafood Department of respondent the entirety of her

employment with same.  The claimant is employed at the Kroger Store on Colonel Glenn, in Little

Rock.

The parties have stipulated that the claimant sustained a compensable injury on June 11,

2010.  In describing the mechanics of the June 11, 2010, accident, the claimant testified:

     Well, actually, I had a doctor’s appointment.  Dr. - - I can’t
think of the doctor’s name, but I had a doctor’s appointment.  And
I went to the Store Manager to let him know that I had to go, you
know, to a doctor’s appointment, because I always give them
copies; so, they can know when my appointment is, in case - - when
they make the schedule and everything.

     And then, I - - he said - - he - - I had got off the clock and we’re
not supposed to work off the clock.  So, I told him I said, “Well,
I’m off the clock.”  I said, “Can you go up and make a copy of
this?”  He told me he didn’t have time.  He had somewhere to be. 
So, he told me to go on up there and, you know, make the copy; so
- - when I did.  You know, I went up there and made the copy and
everything.  And you have to see the steps.  There’s like a concrete
step with plastic on top of it and, of course, they do wax it.  Why
they wax plastic, I don’t understand, and as I was stepping down
about that much of the step was missing and I stepped on that part
and that’s when I slipped down and fell. 

     I fell - - when I fell, I went like this, (witness indicating), and
then, when I rolled, I just rolled on down the stairs, and when I got
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to the end of the stairs, you know, I had to kind of hold myself
together; so, I could, you know, try to pull myself together.  When
I stood up, all this was just burning.  It was like I got it, too. (T.
27-28).

The testimony of the claimant reflects that she fell forward, and rolled on down the other steps to

the bottom.  The claimant pointed to the area surrounding her stomach to her back as the impact

area from her fall.  Further, the claimant testified regarding her immediate symptoms following the

fall:

     Yes.  It was just like it was on fire.  It was hurting and it took
me a minute to get up.  And I’m like, “Oh, God.  I done, you know,
I done hurt myself.”  You know, and I - - when I got up, I had the
girl at the courtesy booth to call whatever Manager was on call at
that time, and she did, and he took a statement.  And, I think Dr.
Caldwell - - not Dr. Caldwell - - Mr. Caldwell was the store
manager at that time, he called - - (T. 29).

The testimony of the claimant reflects that she ultimately received treatment at St. Vincent

Medical Clinic in connection with her injury from her accident.  

The claimant maintains that she has not been free from pain since the occurrence of the

accident.  The claimant described the pain as starting under her shoulder blades and continuing all

the way down to her coccyx.  The testimony of the claimant reflects that she also has pain in her

right leg and buttock, which she attributes as residuals of the June 11, 2010, accidental fall.  In

describing her right leg symptom/pain, the claimant testified:

     It’s like sometimes it kind of - - I can rub my fingernails across
it, like that, kind of - - sometimes it goes numb.

The claimant testified that her back pain is located in the center of her back and to the right side. 

The claimant’s testimony reflects that the last physician to provide treatment in connection with

her injury was Dr. Crowell, which was a couple of weeks prior to the hearing.  The claimant’s
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testimony reflects that the treatment she has receive under the care of Dr. Crowell has consisted

of medication, injections and physical therapy.  The claimant added, regarding the afore:

     Physical therapy and because he gave me two shots in my back a
couple weeks ago, and it didn’t do any good.  And it - - I think I
was going to see him if the reason why - - I guess, he was checking
to see if it was my muscles or whatever because - - (T. 32).

The claimant testified that following her June 11, 2010, accidental fall she received

temporary total disability benefits through October 2010.  The claimant returned to work on

October 3, 2010, and continued working through June 10, 2011.  The claimant testified that she

has been off work since June 2011, and attributes the same to her compensable injury of June 11,

2010.

In explaining how she managed to work following her injury through June 2011, the

claimant testified:

     Well, I had taken Tylenol, you know, pain pills, and I had some
of my co-workers, you know, kind of felt sorry me, and they helped
me out a little bit. (T. 9).

The claimant continued, regarding the status of her back during the above period:

     My back was still killing me, because I work in the meat
department; a lot of lifting.  And I got so I couldn’t unload the
pallets, you know, and pick up everything, and I’m also a meat
cutter. (T. 9). 

The claimant testified that she was taken off work by Dr. Crowell in June 2011.  The

claimant’s testimony reflects that she has not received temporary total disability benefit since

being taken off work by Dr. Crowell in June 2011.  The claimant offered that she does have short-

term insurance through her employment, which paid short term disability benefits.  The claimant’s

testimony reflects that there was an eight day waiting period between the time she was taken off
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work and when she first received the short-term disability payments of $296.00, per week.

The claimant testified that she is taking medication in connection with the treatment of her

injury:

     Right now they got me on Valium and Morphine, but Morphine
I can’t take it.  It’s not doing any good.  It’s making me real loopy. 
(T. 10). 

As a consequence of the afore, the claimant testified that she is taking the Valium and using a

heating pad in an effort to relieve her pain.

The testimony of the claimant reflects that she was initially seen at the St. Vincent Clinic in

connection with the June 11, 2010, injury by Dr. Perry, who referred her to Dr. Crowell, an

orthopedic physician.  The claimant elaborated to the medical treatment provided to her by Dr.

Crowell:

     He did.  He gave me - - first we did - in the hospital, they did the
steroid.  That didn’t do any good, and a couple of weeks ago he - -
when I had my appointment, I went back and he put me some more
shots in there and it didn’t - - it’s not doing any good. (T. 12).

The claimant has also been seen by Dr. Mocek, and testified regarding the treatment provided by

same:

     He also did a procedure on me; a cervical procedure.  He went
in - - how your spine is made, the little things that stick out, he
went in and injected five different - - some kind of medications to
kind of try to stop my back from hurting, but it didn’t do any good.
(T. 12).

The testimony of the clamant reflects that she has an appointment scheduled with Dr. Crowell

before November 29, 2011, and explained the reasoning for same:

     Because my short-term disability is going to run out, and if I
don’t get up there - - I have to see him to give them a update on,
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you know, when I will be able to return back to work or whatever.
(T. 12).

Regarding the location of her pain, which she attributes to the June 11, 2010, work-related

accident, the claimant testified:

     My lower back up to the- - right up under my bra starting from
up under my bra on down my back.

     I’m tired of it.  I’m tired of hurting, and I can’t do anything. 
You know, like my housework is going behind, you know, my
everything.  You know, I can’t - - (T. 13).

The testimony of the claimant reflects that while she can still drive, it is hard.  The claimant

explained:

     Well, when I get in, you know, my truck by me being as tall as I
am, I have to pull my feet up where I can push on the pedal, but it
hurts so bad that I have to adjust myself to where I’m confident
enough to go and, you know, pay my bills and go to the doctor. (T.
13).  

The claimant testified regarding the difficulty she experiences grocery shopping and using the

bathroom because of residuals of the compensable injury. (T. 13-14). 

The claimant denies that her back has ever gotten better from the time of her June 11,

2010, accident, and offered that it has gotten steadily worse.  In rating the level of her back pain

on a scale from zero to ten, the claimant testified that it was a level of 9 at the time of the hearing. 

The testified that she has not suffered any other injury to her back since the June 11, 2010,

accidental fall at work.  

The claimant’s testimony reflects that her health insurance through Kroger has paid some

of her medical bills, but not all.  The claimant maintains that workers’ compensation has not paid

the bills for any of her treatment in connection with the compensable injury.  The claimant testified
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that there was some medical treatment she did not receive because she did not have the money to

pay for it, explaining:

     I can’t go back to Dr. Mocek.  I have two more treatment that I
got to have done there, and - - 

     And I need to go back to Dr. Collins, which I can’t go to him,
because I don’t have any income. (T. 15). 

The claimant testified that she was referred to Dr. Kevin Collins, however she could not go to the

appointment because she did not have the money.  The testimony of the claimant reflects,

regarding her inability to obtain medical treatment because of a lack of money:

     Well, with Dr. Mocek and Dr. Collins, I couldn’t go back
because they charge, like, a hundred and ninety-seven dollars,
nineteen dollars, something like that for each visit, and I can’t
afford that.  I don’t make - - I don’t get enough money to pay my
bills and, you know, go back and forth to the doctor. (T. 16).

The claimant has filed bankruptcy, and testified regarding the impact of same on her income. (T.

16).

During cross-examination, the claimant testified that the first bill she incurred as a result of

the June 11,2010, back injury was for x-rays that were ordered by Dr. Perry when she was sent

over to St. Vincent Medical Clinic.   The claimant denied having any back difficulties/problems

prior to the June 11, 2010, accident.    

The claimant testified regarding the providers where there are outstanding balances in

connection with medical treatment she has receive in the treatment of her compensable injury:

     Dr. Mocek, Dr. Crowell, St. Vincent’s, where he did the
procedure.   The procedure, I think, it was at Baptist - - I think it
was St. Vincent’s where he did that procedure, but Dr. Mocek did
his in the office.  (T. 19).
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In explaining why she was taken off work by Dr. Crowell, the claimant’s testimony

reflects:

     My job duties.  My job is a meat cutter, and there’s a lot of
lifting and everything.  And from - - where he’s had me to get
evaluations to see what I can and cannot do, and I can’t lift the
meat that comes in and unload - - like I say, unload the truck.  And
on our cutter, we have this - - you know, it slides as you cut the
meat, and I just - - it gives me pain because of it. (T. 19-20).

The claimant maintains that she was taken off work because of her back condition.  The claimant

has received injections under the care of both Dr. Crowell and Dr. Mocek in connection with the

treatment of her back complaint.  The claimant testified that the injections have not helped in

relieving her pain.  The claimant’s testimony reflects that back surgery has not been recommended

by any of her physicians.  

The testimony of the claimant reflects that she has not been able to obtain the two

additional injections with Dr. Mocek and treatment with Dr. Collins, who she has not been able to

see.  As far as any other physician recommending medical treatment for her back, the claimant

testified:

     Other than Dr. Crowell recommended me to Dr. Mocek, and I
got - - I can take two more treatments that I was supposed to have
done, but I can’t afford to go over there because they charge, like,
almost a hundred dollars, ($100.00), each visit. (T. 21).

The claimant testified that she has also been seen by her primary care physician, Dr. King, because

of the stress that she has been under.  The claimant explained:

     She - - I just started going to her, because I just been so, you
know, stressed out, and I just don’t know what to do. (T. 23). 

The claimant testified that she took medical leave in June 2011, and not family medical
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leave.  The claimant explained:

     I had to go back, because it was June when I took my medical
leave, because my back was giving so much problem, I just couldn’t
deal with it, the pain.  (T. 22).

The claimant testified that she has been receiving the short-term disability payments since June

2011.

As to whether she received medical treatment for her back during the period July 2010

through April 2011, the claimant maintains that she was going to therapy for her back:

     I don’t know what time it was, but I know after I hurt my back,
they had me going to therapy, Dr. Crowell.  It’s in the same
building, the same office. (T. 24).

The claimant denies that there was a several month period where she did not receive any

treatment for her back:

     No.  Since my back - - since my back’s been hurt, I’ve either - -
I went to therapy, and then, got - - Crowell, he put me on some
pain pills, some - - the best treatment. (T. 24).

As noted above, the testimony of Dr. Bernard Crowell was obtained by deposition on

December 6, 2011, the transcript of which is designated a part of the hearing record in this claim

as Respondent Exhibit #1.  The testimony of Dr. Crowell reflects that he is an orthopedic surgeon

and has been with Pinnacle Orthopedics for approximately 5 ½ years.  Prior to the afore, Dr.

Crowell was at Ortho Institute of Texas, in Dallas, Texas.  

The first time Dr. Crowell saw the claimant for her back injury was on July 8, 2010,

during which time she reported have fallen down some stairs on June 11, 2010.  Dr. Crowell

confirmed that he referred the claimant to Ortho Rehab & Specialty Center for physical therapy. 

As to whether the claimant attended the physical therapy sessions, Dr. Crowell testified:
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     Well, here’s one from 7/9 of 2010, and I have a note for that. 
Here it is.  7/9/2010, report generation date.  “Patient complains of
pain in the anterior pelvic region, right gluteal region, sacral region
and right lumbar region.” (RX #1, p. 7).

Dr. Crowell confirmed that the six subsequent visits he had with the claimant, from July 21, 2010

through October 19, 2010, were all related to a carpal tunnel problem that she was having.   The

claimant was next seen by Dr. Crowell regarding her low back pain on April 7, 2011.  As

consequence of the April 7, 2011, visit, there was another plan of physical therapy. 

The testimony of Dr. Crowell that the claimant was again seen on June 7, 2011, reporting

a significant amount of low back pain.  Dr. Crowell offered that in his practice he tries to, if

possible, differentiate between objective and subjective findings.  In elaborating on the afore, Dr.

Crowell’s testimony reflects:

     A subjective finding is when a patient tells you, per se.  And
objective finding would be on a physical examination performance
and you’re able to elicit a response from the patient when you
perform the test.  (RX #1, p. 8).

Dr. Crowell confirmed that during the June 7, 2011, visit of the claimant, his impression of

her complaint was that of “degenerative disc disease with facet arthropathy status post

contusion”.  Dr. Crowell explained the afore impression:

     “Degenerative disc disease” is terminology we use to describe
how the disc appears on scan - - on an MRI scan, per se, or on X-
rays.  Basically, it’s a - - it’s not really a disease process, per se, as
a phenomenon you see on studies.
     Basically, the discs are more like spongy material composed of -
- hydrated with water, per se.  And so as the disc undergoes
changes or dessication - - loss of water, we call it - - degenerative
signs, as the disc undergoes dessication, it begins to collapse.  (RX
#1, p. 9).

Dr. Crowell testified that degenerative disc disease could have multiple causes, to include being
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related to aging and trauma.  Continuing, Dr. Crowell explained, regarding “facet arthropathy”:

     Well, “facet” means the joint in the back.  The back is composed
of tiny joints both on the right and left side, which allows to bend
and twist.  “Arthropathy” is a sign of arthritic changes. 

     They usually take place over a period of time.(T. 10).

Dr. Crowell confirmed that a contusion is a bruising injury.  Dr. Crowell testified that based on his

office notes the did not record where he had seen bruising on the claimant, however offered:

     She probably had mentioned that to me.  I didn’t put that in the
history. (RX #1, p. 10).

The testimony of Dr. Crowell reflects that typically bruising last usually several weeks, depending

on the severity of it.  Dr. Crowell’s testimony reflects that it could be assumed from the June 7,

2011, note that the claimant had bruising within the last several weeks.  

The claimant has an MRI on June 21, 2011, and Dr. Crowell reported the same impression

in his June 28, 2011, office note as he had in the previous June 7, 2011, note.  Dr. Crowell

offered:

     MRI scan, June 21st.  Yes.  That was an X-ray and an MRI scan
to confirm that. (RX #1, p. 11).

Dr. Crowell confirmed that the July 6, 2011, operative note from St. Vincent regarding the

claimant involved “LESI”, a lumbar epidural steroid inject.

Dr. Crowell testified regarding the physical therapy report involving the claimant which

reflected that there was little relief while taking anti-inflammatories:

     No.  That was from the therapist.  We tried physical therapy,
and they - - actually, the therapist called me and said, “I’m having a
hard time.  I can’t do anything with her.  I can’t get her better.” 
And they sent her back to me. (RX #1,p. 12).
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The claimant was again seen by Dr. Crowell on July 19, 2011 and August 16, 2011.  The August

16, 2011, note reflects that the claimant could not tolerate the physical therapy or the steroid

injection.  Dr. Crowell noted that the claimant relayed that the physical therapy did not help and

that the steroid injection did not provide her any relief.  

As to whether the August 16, 2011, date was the first time the claimant relayed her injury

was the product of a workers’ compensation claim, Dr. Crowell testified:

     I don’t have a recollection.  I know she told me then, but - - 

     I think at the time , we were using private.  There’s some notes
in here that approval was through Blue Cross Blue Shield.  (RX #1,
p. 12-13).

Dr. Crowell, noted regarding the billing on private group health insurance in the claimant case:

     Well, sometimes we do and sometimes we don’t.  I can’t recall
if she said she was having difficulty or how, but she went with her
private [group health insurance].

Dr. Crowell discussed the September 13, 2011, clinic note of the claimant regarding pain in her

left leg:

     Yes.  She reminded me she was complaining of pain in the left
leg, so she saw another physician about that and underwent surgery
on her leg for that.  A blood clot in her leg or something, where he
did some type of procedure. (RX #1, p. 13). 

Dr. Crowell’s testimony reflects that the procedure on the claimant’s left leg was performed by

Dr. Victor Williams.  Additionally, Dr. Crowell testified that he did not believe the left leg

condition was related to the claimant’s back condition.  Dr. Crowell did report in the September

13, 2011, clinic note that he was referring the claimant to Dr. Kevin Collins for an evaluation for

workers compensation  to determine if she had reached her maximum medical improvement and
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had a disability rating.  Dr. Crowell testified that he did not know if the claimant was ever seen by

Dr. Collins:

     I don’t have a letter from his - - from his office, so I can assume
that she hasn’t seen him as of yet. 

     Typically, he would send me a letter saying he had a chance to
evaluate her. (RX #1, p. 14).

Dr. Collins elaborated on his reasoning for referring the claimant to Dr. Collins to address

possible maximum medical improvement:

     Well, I was reaching a point where I didn’t think she was an
operative candidate.  And so I just wanted him to evaluate her to
see if he thought she had reached that point, also. (RX #1, p. 15).

Dr. Collin noted that his recommendation for the claimant, in light of lack of benefits from

the physical therapy and steroid injections, was for her to follow with pain management.  As far as

an expectation that pain management would improve the claimant’s condition, Dr. Crowell

offered:

     Possibility.  Pain management physicians can do a number of
other different injections that I don’t do.  They can also provide her
with different types of medication that I don’t do or prescribe. 

     A different practice.  Their argumentarium is much broader than
what my argumentarium is. (RX #1, p. 15-16).

The claimant was again seen by Dr. Crowell on October 6, 2011.  Regarding the visit, Dr.

Crowell testified:

     Well, she came in to tell me about what happened with her leg,
and she’s still complaining about her - - about her back.  Also, that
she had seen Dr. Christopher Mocek, pain management and
underwent an injection. (RX #1,p. 16).

The last office note of the claimant’s visit with Dr. Crowell was dated October 27, 2011.  Dr.
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Crowell testified that at the time of the visit, the claimant had undergone an injection with Dr.

Mocek.  Dr. Crowell noted that the injection performed by Dr. Mocek was different from those

he performed on the claimant.  Regarding the difference, Dr. Crowell’s testimony reflects:

     Well, when you treat people with chronic back pain or back
pain, per se, you can - - there are different areas in the lumbar spine
where you can place your needle to see if you can help alleviate
their pain.  And he placed the needle or did his injection in a
different spot, trying to help her with her back pain. (RX #1, p. 17).

Dr. Crowell testified that the claimant relayed receiving “limited relief”, from the procedure by Dr.

Mocek.  

Dr. Crowell’s impression of the claimant’s complaints during the October 27, 2011, visit,

was that of spondylosis of the lumbar spine with lumbar strain radiculopathy into the legs. 

Elaborating on the afore, Dr. Crowell testified that the same was another term for the facet

arthropathy, or a continuing of her same problems.  Regarding his current diagnosis with respect

to the claimant’s back, Dr. Crowell testified:

     Same thing, just chronic - - chronic back pain.  Dr. Mocek
evaluated her again.  I don’t know if you have his notes or not.

     “Lumbar spine pain.  Lumbar spondylosis.”  This is from his first
visit with her and he recommended the injections, which I
mentioned earlier. (RX. #1, p. 18).  

The similarities of Dr. Mocek’s diagnosis of the claimant with Dr. Crowell’s diagnosis was

discussed by Dr. Crowell:

     It goes along with mine: spondylosis.  There are many different
causes for back pain from ruptured discs, torn discs, degenerative
discs, instability in the back, stenoisis. (RX #1, p. 18).

Regarding the cause of the claimant’s pain, Dr. Crowell’s testimony reflects:
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     I’m trying to figure out what her pain generator is.  And that can
be difficult in some patients. (RX #1, p. 18-19).

Dr. Crowell added that it is difficult determining the pain generator in the claimant’s case.

     No.  I mean, sometimes it’s by a process of elimination.  You
rule out things by doing injections in this spot.  If that doesn’t help,
you do injections in this spot.

     I think he was also planning on doing some injections in the
facets.  The facets are like little joints, and he was planning on
probably injecting those to see if that’s what’s causing her back
pain.

     I don’t know if he ever got around to doing that or doing what’s
called a “radio frequency,” which is where you put a small wire into
the joint and kind of burn it or ablate it, which basically takes out
the nerves and see if that causes some - - or brings about some
relief in her. 
(RX #1, p. 19).

In describing objective findings supportive of his diagnosis of the claimant, Dr. Crowell testified:

     Well, she has tenderness to palpation on the muscles in her back,
which is what she elicits when we went up on depalpation.  It’s just
palpation of the sacroiliac joint.  She’s complaining of leg pain and
has some nerve retention signs with straight leg raise.  And those
are the extent of my findings.  These are not the findings that you
would expect of someone with a ruptured disc with decreased
sensation or foot drop or something like that.  These signs are more
soft, which can be just as painful to the patient. (RX #1, p. 19-20).

Dr. Crowell testified regarding whether the June 11, 2010, fall down the stairs at work suffered by

the claimant was the major cause of her low back injury or need for treatment:

     In June of 2010?  Was that the major cause of her problems? 
No, I don’t think so.  Because she relatively stopped complaining
about that and we focused on her hand.  And she had the carpal
tunnel.

     And she pretty much, in my discussions with her, had gone back
to work, you know, or whatever she was doing and hadn’t really
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discussed, you know, or complained about that.  She was just was
just following up for her hand and then - - (RX #1, p. 21).

Dr. Crowell added that the claimant did not again start complaining about her back until April

2011. 

During cross examination, Dr. Crowell acknowledged that he never treated the claimant

before the July 8, 2010, initial visit.  The claimant was provided physical therapy pursuant to the

direction/prescription of Dr. Crowell following the July 8, 2010, visit.  Dr. Crowell acknowledged

that the claimant provided a history of back pain as a result of falling down the stairs at the time

of the July 8, 2010, visit.  

Dr. Crowell confirmed that when the claimant returned to his office on April 7, 2011, she

was complaining of low back pain.  Dr. Crowell diagnosed the claimant during the April 7, 2011,

visit with a lumbar strain.   Dr. Crowell confirmed that the lumbar strain was caused by

something, and acknowledged that it could be from a fall.  As to whether the claimant’s diagnosed

lumbar strain of April 7, 2011,  was from the same fall down the stairs of June 11, 2010, the

testimony of Dr. Crowell reflects:

     It’s doubtful.  Most people get over lumbar strains.  So I would
take that as a different instance that the one when she first
presented in July of 2010. (RX #1, p. 22-23).

Likewise, Dr. Crowell testified that he did not believe the June 7, 2011, post contusion he cited in

connection with the claimant’s complaint was from the June 11, 2010, fall down the stairs at

work.

The June 21, 2011, MRI of the claimant’s lumbar spine noted “L5-S1 broad-based soft

disc displacement”.  In explaining the significance of the afore finding, Dr. Crowell, testified:
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     Basically, that means there’s a problem - - there’s a
displacement.  Radiologists use different terminology.  You can call
it a small herniation or displacement or a protrusion.  Basically,
though, the disc is protruded or it’s displaced slightly.  (RX #1, p.
23).

As to whether the afore finding could have been caused by the claimant’s June 11,2010, fall down

the stairs, Dr. Crowell offered:

     It could be.  It’s indeterminate of when that appeared. 

     It’s indeterminate as to when that - - it could have appeared at
that time or it could have appeared at another time. (RX #1, p. 23-
24).

The June 21, 2011, MRI was performed a year following the claimant’s June 11, 2010, accidental

fall.  Dr. Crowell acknowledged that he does not know what the MRI scan would have shown had

it been performed a year earlier.  

The June 21, 2011, MRI also reflects L3-4, and L4-5 shallow disc displacement. 

Elaborating on the afore findings, Dr. Crowell’s testimony reflects:

     That is the same thing as referred to in L5-S1, only it’s shallow,
meaning it’s not nearly as - - as - - it’s not nearly as protruding as
the others.  So it’s just a descriptive term by them. (RX #1, p. 24).

Dr. Crowell concedes that the above finding could have possibly been caused by June 11, 2010,

fall suffered by the claimant at work.   Dr. Crowell acknowledged that if the claimant had no back

pain and back problems and back treatment until the June 11,2010, fall, however thereafter was

having back problems and findings of disc displacement on an MRI, that the came may have been

caused by the fall. 

Dr. Crowell cited in his July 6, 2011, office note, a history of the claimant sustaining a fall,

along with the findings of disc protrusion on the MRI , and acknowledged that he was relating the
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disc protrusion to the fall.  The July 6, 2011, operative report regarding the injections performed

on the claimant reflects a post operative diagnosis of “herniated nucleus pulposus”.   Regarding

the numerous entries in the medical records reciting that the claimant’s complaints of low back

and leg pain began following a fall, Dr. Crowell testified:

     Yes.  This is what she told me. (RX. #1, p. 28).

Regarding the entry in the September 13, 2011, office note reflecting of the claimant, “She

sustained a fall.  She has broad-based disc displacement at L5-S1", Dr. Crowell testified:

     Well, I’m just knowing that this is what the finding was on the
MRI scan. (RX #1, p. 28).

Dr. Crowell confirmed that on October 27, 2011, following the claimant’s functional

capacity evaluation, that she could not perform the duties of her job.  The plan reflected in the

October 27, 2011, office note reflects that the claimant was having severe back spasms.  As far as

any way of knowing what was causing the back spasms, Dr. Crowell’s testimony reflects:

     Not directly.  There’s a number of reasons why people have
back spasms or muscle spasms in tier back.  That could be from - -
that’s a sign you see from pain in the back.  That can be from one
of the many pain generators of the back.  That’s the body’s
response. 
(RX #1, p.29).

Dr. Crowell opined that the claimant may need further injections in the future.  In terms of further

treatment for the claimant in connection with her back complaints, Dr. Crowell testified:

     Well, we’ve tried on several occasions [physical therapy]. It
hasn’t worked.  And I was notified her therapist that her functional
capacity evaluation didn’t seem to bear out the same findings as the
therapist did. (RX #1, p. 30).

Regarding the claimant’s prognosis, the testimony of Dr. Crowell, reflects:
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     Fair.  I mean, as far as her going back to - - no.  My discussions
with her were based upon, you know, what you can and cannot do
as far as work, you know.  So is she totally disabled from her job or
from a job at all?  No.  Can she do something else?  Yes.
    You know, the duties of, you know, heavy lifting and twisting
and bending continuously all day, at this point after treating her and
trying all these different modalities, doesn’t seem to be something
that at this point in time she can tolerate. (RX #1, p.30). 

Dr. Crowell, continued, regarding the status of the claimant’s back:

     Probably right now, unless one of the modalities can get her - -
can get her better.  But right now at this point in time, this is the
way she is.

     I was just going to say there are some other modalities you can
try and I don’t know if they’ve been tried or not with her.  But I’ve
visited with her on numerous occasions, and I would exhaust
everything because there’s no guarantee if you eve had a surgery
that it’s going to improve your condition; it may worsen it, so. (RX
#1, p. 31).

During further re-direction examination, Dr. Crowell was questioned regarding the causal

nexus of the claimant’s June 2011 diagnoses to the June 11, 2010, accidental fall at work, given

the length of time between the two:

     Yes.  I mean, people sustain injuries and they can have lingering
problems with their back.

     People can have injuries, you know, and can have lingering
problems sometimes.  I have to go by what they tell me.  You
know, if they stop talking about it or stop complaining about it,
then we feel like for them it’s not an issue, or it’s just something
that they’re not talking about at that time and they’re focusing on
something else.  Like at that time, it was her carpal tunnel
syndrome which was really bothering her. (RX #1,p. 32).

Dr. Crowell confirmed that he rely on what the patient tells him. 

The earliest medical reflected in the record is a July 8, 2010, chart note of the claimant’s
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initial visit to Dr. Crowell, pursuant to a referral by Dr. Harold Betton.  The afore report is a part

of the exhibits attached to the December 6, 2011, deposition of Dr. Crowell. (RX #1).    The July

8, 2010, chart note reflects that the claimant was seen with chief complaints of back pain along

with neck pain and sacroiliac joint pain.  The chart note further reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS: This is a 50-year-old
female who fell down some stairs on June 11, 2010.  She is
complaining of injuries in her neck and back. She also has a history
of carpal tunnel syndrome and has undergone EMG studies, which
were related to severe, by her report, carpal tunnel syndrome.  She
has had no physical therapy. .   .  She denies any radiculopathy into
her arms.  She is complaining of some pain over the sacroiliac
joints.                       

*          *          *

LUMBAR SPINE: On examination of her back, flexion is to
approximately 90 degrees.  She has tenderness to palpation around
the paraspinal muscles of her back.  Strength in the lower extremity
today is 5/5.  Sensation is intact.  Straight leg raise is negative.  She
has tenderness to palpation on the sacroiliac joint.

*         *         *

IMPRESSION: 1.  Carpal tunnel syndrome on the right hand.  2. 
Lumbar and cervical strain.  3.  Sacroiliac joint instability. 

PLAN: Physical therapy for her sacroiliac joint and surgery for her
right hand.  This will be a carpal tunnel release. .   .  (RX #1, Ex
#1).

The medical attached to Dr. Crowell’s deposition reflects that the claimant underwent the carpal

tunnel release surgery on July 21, 2010, by Dr. Crowell.  Thereafter the claimant was seen by Dr.

Crowell on August 3, 2010; August 12, 2010; August 26, 2010; September 9, 2010; and October

19, 2010.  The chart notes corresponding to the afore visits are devoid of any complaints relayed

or recorded regarding the claimant’s back, pelvic, or leg pain.  The October 19, 2010, chart note
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is noteworthy, in that it reflects that the claimant was back at work and complaining of pain in the

right hand and mostly working in the evenings.  The chart note further reflects that the claimant

was back doing butchering and using the knife to trim the meat. 

Complaints regarding the claimant’s low back did not again surface in the medical record

until a follow up visit with Dr. Crowell of April 7, 2011.  The chart note relative to the afore visit

reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:    Ms Cephas returns to the
office today.  She is complaining of low back pain.  She has a
history of sacroiliac joint arthropathy, along with intermittent pain
in the right forearm.  She has had two occasions now for the past
four weeks or so with pain radiating on the ulnar side into her
elbow.  It is not bothering her today.

*          *          *

IMPRESSION: 1. Sacroiliac joint arthropathy. 2. Lumbar strain.
3. Probable mild cubital tunnel syndrome. 

PLAN: I will start her on physical therapy for her low back and
sacroiliac joint and I will see her back in four weeks for
reevaluation. (RX #1, Ex. #1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 11, 2010, the employment relationship existed between the parties, when 

the claimant sustained a compensable back injury, during with time she earned an average weekly

wage of $542.84, generating compensation benefit rates of $362.00/$272.00, for temporary
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total/permanent partial disability.

3. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she is entitled to additional medical and temporary total disability benefits

subsequent April 7, 2011, as a result of the June 11, 2010, compensable accident.

CONCLUSIONS

The parties stipulate the that the claimant sustained a compensable low back injury in an 

accidental fall on June 11, 2010, for which medical and indemnity benefits were paid.  The

claimant contends that she remains in need of medical treatment and entitled to temporary total

disability benefits subsequent to June 7, 2011.  Respondent deny that the claimant is entitled to

additional workers’ compensation benefits as a result of the June 11, 2010, compensable injury.

The present is claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to additional workers’ compensation benefits as a result of an injury

having been sustained subsequent to the effective date of the afore provision.

Additional Workers’ Compensation Benefits

As noted above, the compensability of the claimant’s June 11, 2010, accidental fall and

resulting low back injury is not disputed.  The claimant maintains that she remained symptomatic

following the June 11, 2010, accident, with respect to her low back.  

The claimant works in the Meat and Seafood Department of respondent.  There is not a

dispute regarding the physical demands of her regular job duties.  The provided testimony

regarding the lifting, unloading, and butchering entailed in the discharge of her regular job duties. 

The claimant was off work for a period of time following the June 11, 2010, accident.  Indeed,
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while the medical records reflect that the claimant as referred by Dr. Harold Betton to Dr.

Bernard Crowell and initially seen by same on July 8, 2010, for her low back and neck pain, as

well as carpal tunnel syndrome.  The claimant was referred to physical therapy for her neck and

back complaints, and underwent right carpal tunnel syndrome release surgery on July 21, 2010.  

The evidence discloses that the claimant was released to return to work on October 3,

2010, and continued discharging her employment duties and continued doing so until she was

again taken off work on or about June 11,201l.  The claimant maintains that she was able to work

between the October 2010,  and June 2011, due to the use of over-the-counter medicines and

assistance from co-workers in discharging her employment duties.

The medical in the record is devoid of complaints relative to the claimant low,

buttocks/hips, neck or legs between the claimant’s initial July 8, 2010, visit to Dr. Crowell and

April 7, 2011.  While the claimant maintains that she remained symptomatic regarding low back

complaints, which she attributed to the June 11, 2010, accidental fall, such that she required

assistance from co-workers, she does not provide corroborating testimony to that effect of her

assisting co-workers.  

Ark. Code Ann. §11-9-508 (a) (Repl. 2002), mandates that the employer promptly

provide for an injured employee such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  What constitutes reasonably necessary

medical treatment is a question of fact for the Commission . Dalton v. Allen Engineering Co., 66

Ark. App. 201, 989 S.W. 2d 543 (1999).   The injured employee must prove that medical services

are reasonably necessary by a preponderance of the evidence.  Preponderance of the evidence

means the evidence having greater weight or convincing force.  Metropolitan National Bank. v.
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La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003). 

The claimant  has  failed  to sustain  her burden of  proof  by  a  preponderance  of  the 

credible evidence that her need for medical treatment relative to her low back subsequent to April

7, 2011, is the product to the June 11, 2010, work-related accidental fall.  As noted above, there

is no documented evidence the in the record reflecting that the claimant remained symptomatic

with respect to her low back complaints following her initial July 8, 2010, visit to Dr. Crowell. 

The claimant has not provided testimony of non-interested parties, be it co-workers or

family/friends, regarding her continuing low back complaints subsequent to July 8, 2010, or

during the period between her return to work in October 2010 and April 2011.  Further, there are

neither medical records or physical therapy reports detailing the claimant’s continuing low back

complaints attributable to the June 11, 2010, accident.

While the medical records subsequent to April 7, 2011, do reflect the presence of

objective findings, they fail to establish a nexus between the same and the June 11, 2010, accident

work-related fall.  Dr. Crowell was unable to attribute the June 11 , 2010, accidental fall as the

major cause for the claimant’s present need for medical treatment subsequent to April 7, 2011. 

The claimant has failed to sustain her burden of proof by a preponderance of the credible evidence

that she is entitled to additional medical treatment and temporary total disability benefits as a

result of the June 11, 2010, accidental work-related injury.  This claim is respectfully, denied and

dismissed.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

    


