
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. F312299 (11/03/03)

TINA CARTER, EMPLOYEE  CLAIMANT

EMERSON ELECTRIC CO., SELF-INSURED EMPLOYER                 RESPONDENT #1

SEDGWICK CLAIMS MANAGEMENT, TPA    RESPONDENT #1

DEATH & PERMANENT DISABILITY TRUST FUND                RESPONDENT #2

OPINION FILED MARCH 27, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on February 3, 2012,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON, Attorney at Law, Little Rock,
Arkansas.

Respondent #1 represented by the HONORABLE DONIS B. HAMILTON, Attorney at Law,
Paragould, Arkansas.

Respondent #2 represented by the HONORABLE CHRISTY L. KING, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On November 7, 2011, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contents of the parties relative to the afore.  The Pre-hearing Order

is herein designated a part of the record as Commission Exhibit #1.

The testimony of Tina Carter– the claimant, Judy Whillis, and Richard L. Byrd, coupled

with medical reports and other documentary exhibits comprise the record in this claim.  Further,
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the records generated in conjunction with the two (2) prior hearings as well as the rulings growing

out of same have been incorporated and made a part of this record.  The parties withdrew the

issue of additional medical treatment in anticipation of being able to resolve it without a hearing.

(T. 36-37).

DISCUSSION

Tina Carter, the claimant, with a date of birth of March 19, 1960, completed the eighth

grade and ultimately got a GED. The claimant commenced her employment with respondent #1

on December 12, 2000.  The compensability of the claimant’s November 3, 2003, cervical spine

injury and the resulting 15% whole person anatomical impairment is not disputed.  Further, the

claimant has also been assessed with a 10% anatomical impairment to each hand.  The

impairments were assessed by Dr. Harold Chakales on May 6, 2010.  The claimant has been

receiving Social Security disability benefits since 2005.

The primary issue before the Commission at this juncture is the extent of the claimant’s

permanent disability.  The claimant maintains that she has been rendered permanently and totally

disabled as a result of the compensable injuries, or, in the alternative, suffered substantial wage

loss disability. 

The claimant is 5' tall and weighs 192 pounds.  The claimant offered that she has gained

60 pounds since she last worked.  Claimant denies that she had any physical problems prior to her

compensable injury or that she was taking medication before the work-related accidents.  The

claimant testified that she cannot operate a computer or typewriter.  

The claimant last worked on March 22, 2005, while discharging employment duties for

respondent #1.   In terms of her job duties during her employment with respondent #1, the
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testimony of the claimant reflects that she was a final assembler, explaining:

     We, basically, put end shield together.  Put parts in our
machines, assembled them, loaded them for the assembly of washer-
- I believe dryer motors.  It was the last phase before the oven. (T.
39).

The claimant testified that she lifted weights ranging from 2 to 40 pounds from the floor to the

machine in the final assembler job.  The claimant’s testimony reflects that in the discharge of her

job duties she had to lift her hands above her shoulders.  

The claimant started out as a transfer operator in winding when she commenced her

employment with respondent #1.  In comparing the afore job duties to those of a final assembler,

the claimant testified:

     Well, it’s all basically lifting.  Actually winding was harder. 
Final assembly is after, and more repetitive.  Binding, I lifted more
weight per part.  Approximately, six hundred parts one transfer can
do and that was to assemble the wire onto the motors.

     Sit-down for the transfer, and it was various on the final
assembly.  Stand-up - - some of the machines were stand-up and
some of them were sit-down.  We had to feed the motor line, which
was an - - all stand-up job.  Rotated to different machines. (T. 41).

The claimant worked at Dollar General for ten (10) years.  In explaining her day-to-day job duties

during the afore employment, the claimant testified:

     Freight.  Lifting boxes, putting out freight, rotating freight. 
Unloading, we unloaded our own trucks. (T. 42).

In terms of the lifting performed during the Dollar General employment, the claimant’s testimony 

reflects:

     Oh, my goodness.  A case.  At the time, I started with six
gallons of bleach in one box.  And they lowered it to four, because
it was so heavy.  I couldn’t really tell you how much; we just did it,
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lifted up to fifty pounds.  Absolutely. (T. 42).

The claimant noted that she was on her feet all day while working at Dollar General.  The

claimant also worked for a commercial cleaning service, for two (2) years, and was charged with

the responsibility of using a buffer to buff the whole store.  Regarding the afore, the claimant

testified:

     I was a janitor for Alco, and I cleaned the whole store.  I
worked for a cleaning service.  Oh, my goodness, that was - - (T.
42).

The claimant further testified, regarding the amounts and frequency of weights that she was

required to lift:

     Oh, my word.  We had to change the pad twice a day.  The
machine, you had to pull down and apply the pad to the bottom
underneath and you had to lift up slightly to get the bad, because if
you didn’t get the pad on right, it would throw it out, and you
would leave a swirl or something on the floor, and therefore, you
know, it would be not a good job.  We would move - - I would
move shelving.  Whatever’s in a store per se like Wal-Mart, Dollar
General. (T. 43).

The claimant’s testimony reflects that during her two and one-half (2 ½) years employment at

Family Dollar she performed basically the same type of job as she had at Dollar General – putting

out freight, and running the register.  

The claimant worked a year and a half at Warehouse Food, as the frozen food manager

and a cashier.  The claimant’s testimony reflects, regarding the afore:

     Frozen food manager.  I would order, get my freight, and put it
out and keep the freezer stocked.  The dairy, the milk, dairy, frozen
food. (T. 44).

The claimant testified that she lifted over fifty pounds in a stand-up job in the afore employment
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position.  

In describing her health history, the testimony of the claimant reflects she now has high

blood pressure; has undergone surgery in both her wrists; and two (2) surgeries on her neck.  The

claimant testified that she also underwent injections under the care of Dr. Chakales which

provided her temporary relief.  The claimant noted that the respondent ceased authorizing the

injections that were being provided by Dr. Chakales.  

The testimony of the claimant reflects that she is taking medications, to include

Metaxalone, a muscle relaxer for swelling in the neck area, three to four times a day.  The

claimant described the side effects of the afore medicine as dizziness, upset stomach, and extreme

fatigue.  The claimant also takes Zolpidem; Lyrica for sporadic nerve pain; Ambien for sleep;

Lorazepam for blood pressure.  The claimant testified that she has difficulty sleeping every night,

explaining:

     It’s the longer the day, you know, the more intense the pain is,
and you’re trying to relax and go to sleep; no way.  It’s like being
on a roller coaster, I would say.  Just up and down, up and down. 
We’ve changed beds more than I could even tell you. (T. 47).

The claimant testified that she takes pain medication, Avinza and Morphine.  The claimant was

placed on the Morphine, which she takes twice a day, in November 2011.  The claimant described

the side effects of the Morphine as severe stomach cramps.  The testimony of the claimant reflects

that the pain she experiences most of the time is in her neck, head, arms and hands.

The testimony of the claimant reflects that the second surgery she had on her neck eased

the headaches she had been experiencing, but not the neck pain.  The claimant testified that she

continues to experience pain, numbness and tingling in her hands.  The claimant’s testimony
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reflects that she has tremors in her right hand.  The claimant is right hand dominant.  Regarding

the frequency of the tremors the claimant testified:

     If I don’t - - seems - - I don’t - - every - - every day.  There’s a -
- they’re worse at times, I can tell you that.  The more pain I’m in,
the worse my hand shakes. (T. 48).

As far as the ability to use her right hand while experiencing the tremors in it, the claimant

offered:

     Yes.  I drop things, though.  I could use it, but it’s - - it’s just
things slip out of my hand.  I realize I’m grasping them.  They slip
out of my hand, drop things, burn my hand constantly. (T 49).

The claimant testified that now that she is on Morphine she does not drive a vehicle.  The

claimant provided a description of the side effects of taking her medication:

     Oh, my goodness.  It is like being in - - every day walking in a
fog.  It’s - - you still have the pain.  It’s just eased somewhat.  It is
always there.  Always.  You just learn to deal with it. 

     I use the restroom quite a bit.  Can’t eat.  I don’t eat correctly. 
I throw up.  Diarrhea.  It’s embarrassing. (T. 49).

The claimant maintains that the afore symptoms are experiences on a daily basis.   

The claimant testified that she spends the majority of her time in the house.  The claimant

noted that while she is unable to sleep well at night, she nevertheless is able to doze off or nap

during the day, explaining:

     I would say when I get my shots, it took about two days
because it had the cortisone, and it would take about two days for it
to actually relieve the pain to where I could get some sleep.  And
sometimes I would just be sitting in the chair, and I’d be so
exhausted and boom, finally some peace.  Peace. (T. 50).

The claimant testified that during the a week she has one to two bad days. During a good day the
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claimant testified that she is able to do her dishes and able to cook a full meal –  though not all

three meals.  Regarding her physical ability to perform light house work on a good day, the

claimant offered:

     I would say the things that give me the most trouble is
vacuuming and sweeping and like the laundry lifting.  As far as
straightening, picking, you know, and that’s about it.  I don’t make
beds.  My house is a wreck.  I’m very ashamed. (T. 51).

The claimant’s testimony reflects that she does not undertake any activity, cleaning or otherwise,

without taking her medication.  In terms of sustained activities of cleaning, the claimant testified:

     Three minutes.  Sit down, then, I get to hurting.  I get back up,
do a little bit more.  I just - - it’s just sporadic.  Every day is not the
same.  It is not never the same. (T. 51).

The claimant’s testimony reflects that she has difficulty standing, and can do so “maybe twenty,

thirty” minutes.   While acknowledging that she can bend and stoop, the claimant’s testimony

reflects that she experiences consequences of doing such activities in the form of more severe

pain, and stumbling.  The claimant noted that she has fallen several times.  Even in doing light

house cleaning and cooking the claimant denies that she does any lifting around the house:

     I don’t lift, no.  Frying pans, my daughter got me some light
things, even with the food in them, my husband does the lifting. 
One pot wonders, that’s what I call it.  Just put it all - - throw it in,
and then, eat out of it, and that’s about it. (T. 52).

The claimant’s testimony reflects that she does light grocery shopping with the help of her

husband, who carries out all of the sacks of groceries:

     Yes.  I’ll go without if I had to go by myself.  My daughters, my
family helps me.  My friends, they all help me with my housework. 
I’ve hired people.  It’s just every day’s a different day for me. (T.
52).
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The claimant testified that she has physical problems with prolonged sitting, which produces pain

in her hands, ribs, between her shoulders and causes her neck to swell.  Regarding the length of

time she can sit before having to get up and move around, the claimant testified: 

     I - - I can sit, it’s just that the pain intensifies.  I could sit for
hours, but I can’t get up.  I can’t do things, and I’m just constantly
like - - I can’t hardly explain it.  It’s just very difficult when you’re
dealing with sporadic pain like this. (T. 53).

While she has not walked, in an effort toward exercise, since February or March 2011, the

claimant offered that in doing so she walked for twenty (20) minutes, which included a break to

rest, and usually confined same to a level surface up and down her street.

The claimant explained that during the time she received medical treatment under the care

of Dr. Chakales her husband drove her to Little Rock.  The claimant continued, regarding the

trips to the Little Rock doctor appointments:

     At least two to three times.  Stop.  It’d usually take us, I don’t -
- four, four and a half hours to get there.  It’s ridiculous.  We’d
stop at a McDonald’s, you know, gas stations along the way,
parking lots. 
(T. 54).  

The claimant sat in the passenger seat during the trip and got out to walk around during stops.

The claimant underwent a functional capacity evaluation on March 22, 2010, at Functional

Testing Centers, Inc., in Jonesboro, under the directions of Rick Byrd.  The claimant was

accompanied by Ms. Judy Whillis and her sister when she went for the functional capacity

evaluation.  The claimant’s testimony reflects that she gets fatigued during the day as the day goes

on.  The claimant added regarding the afore:

     Yes.  I play musical chairs.  I sit as long as I can and I move.  Sit
as long as I can, move.  I call it piddling.  I don’t know.  Just
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anything to, like, take your mind off it; try to get through the day.
(T. 55).

The claimant acknowledged that she has not tried to work anywhere because of her disability. 

The claimant testified that she cannot think of anything that she could do on a forty-hour-week

basis, eight hours a day.  The claimant offered that there is not a job that she could perform eight

hours a day, to include sitting and answering the telephone. (T. 56).

The claimant testified that before her injuries she enjoyed fishing on a regular basis,

however she has been unable to do so since the accident.  The testimony to the claimant reflects

that she is unable to sit through an entire movie or concert due to residuals of her compensable

injuries.  The claimant testified that sometimes she has to call her grandchildren and inform them

that they cannot come over because of her symptoms.  

The claimant testified that during her functional capacity evaluation she complained to Mr.

Byrd about pain.  The claimant acknowledged that she was tearful during the functional capacity

evaluation, attributing same to pain and frustration.  The claimant testified that during the

functional capacity evaluation she had trouble with walking up the steps and almost fell, noting

that Mr. Byrd held onto her arm.  The claimant testified that she had difficulty walking once she

completed the functional capacity evaluation, and that Ms. Whillis helped her to the car.

The claimant denies that Mr. Byrd was in the room the entire time that the evaluation was

being administered, but rather left.  The claimant added:

     Yes.  With another person, like, a physical trainer type person,
and he was working with some lady and it was just the three of us
in this big old room. (T. 58).

Regarding the absence of Mr. Byrd during the evaluation, the claimant’s testimony reflects:
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     Yes, he got a call out of the area, and I believe he did get one
phone call and excused himself.  I really can’t remember.

     One time it was, at least, I would say up to ten minutes.  I know
I was - - didn’t know what to do, sit there.  I was wondering if he’d
come back.  I didn’t know whether to leave or - - (T. 58).

During cross examination the claimant was questioned regarding any difference in

medications prescribed by Dr. Chakales and that prescribed by Dr. Ponticelli:

     The - - yes, sir.  It is called - - Dr. - - after Dr. Chakales passed
away, Dr. Ponticelli, when he filled the main medication, I had
refills on the other, and like, muscle relaxers, the Skelaskin, I really
don’t - - Lyrica, and - - but he changed the Morphine to Morphine
Sulphite.  It was a different thing.  He said it was basically the same
thing.  It did have the same side effects as far as stomach cramping,
diarrhea. 
(T. 60-61).

Regarding the duration that she has been Morphine, the claimant testified:

     Since, I believe, November.  Dr. Chakales, when we got the
letter that refused the nerve blocks, he increased it to help me,
because I had already took so many shots for the year and in
November that’s when he changed it. (T. 61).

The claimant denies that she craves the Morphine, but rather asserts she craves pain relief.  The

claimant expressed her desire to undergo the treatment – nerve blocks – recommended by Dr.

Chakales. 

The claimant testified that she is aware that Dr. Ponticelli, her family doctor, is an

internist.  The claimant noted that Dr. Ponticelli has been trying to get her in to see Dr. Greaser or

Dr. Sagoo,  pain management physicians.  The claimant relayed that her understanding of the

objective in treating with a pain management physician is to cease taking the type of pain

medicines that she now takes.  The claimant’s testimony reflects that she has been to a
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counselor/psychologist to discuss the frustrations that she is experiencing. (T. 62-63).  In

elaborating on her description of her pain as being “sporadic”, the claimant testified:

     Yes.  Not - - I can’t say my little finger hurts.  It’s everywhere;
my arms, my head, my neck.  That’s what I mean.  It’s not one
generalized spot. (T. 63).

The claimant continued regarding the impact of the pain on every facet of her life:

     No.  I’m talking about my hands, my arms, my neck, my head. 
It’s - - what would you call it, like being electrocuted, you know,
it’s just - - affects different things, the muscles, sleep.  Everything in
my life is affected by this. (T. 63).

The claimant offered that she would rather be working than going through what she is doing now. 

The testimony of the claimant reflects that on a given day she takes four different

medicines in connection with the compensable injury, which include pain medicine, anti-

inflammatories; and nerve medicine.  The claimant testified that her husband applies the Voltaren

Cream to her neck.  The claimant also takes medicine for high blood pressure:

     That’s blood pressure and a fluid pill and the - - I believe the
Lorazepam or something like that is from Dr. Ponticelli, and the
other medications is from Dr. Chakales.  Two different. (T. 67).

Judy Whillis testified that she and the claimant are friends, and that she sees her on a fairly

regular basis.  When the claimant underwent the functional capacity evaluation on March 22,

2010, Ms. Whillis accompanied her.  Ms. Whillis testimony’s reflects that while she was not

inside, she was able to view the claimant through the window.  Ms. Whillis testified that at the

time Mr. Byrd left the room where the evaluation was being performed, the claimant was sitting

down.  After the evaluation was completed Ms. Whillis described the claimant as “moving slowly,
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shaking, tears”. (T. 69).  Ms. Whillis testified that the functional capacity evaluation was of a

couple of hours or more duration.  Following the evaluation Ms. Whillis assisted the claimant in

getting home:

     Yeah.  I took her home and helped her get in.  Helped her to get
in the house and lay down. (T. 70). 

The testimony of Ms. Whillis reflects, regarding her observations of the claimant’s

physical capabilities:

     Very little.  I’ve seen her do a few dishes, but not very many. 
When I come over there, she’ll sit down, and then, we have to get
up and go into the living room, because where we sit in the kitchen,
it hurts her.  So, we get up and go into another room.  She moves
around a lot, because she can’t - - 

     Yeah.  Yeah.  She gets, you know, sore.  (T. 70).

Ms. Whillis, who knew the claimant before her wrist and neck surgeries, described her as a very

good worker before the injuries having previously worked with the claimant.  The testimony of

Ms.Whillis reflects that she has observed the claimant attempt to perform a task since her injury

that she was incapable of completing:

     She tried to fix something to eat for me and her and even getting
something out of the fridge, I’d say, “Let me do that.”  You know,
I would try to help her. (T. 71).

Ms. Whillis noted that she has frequently seen the claimant drop things.  Ms. Whillis offered that

the only time she witnesses the claimant having a crying spell is when she is in severe pain. 

Regarding the frequency of the crying spells, Ms. Whillis testified:

     After - - every time I’m over there, I don’t see her crying, but I
see her in pain.  You can see her hands shake. (T. 72).

During cross examination Ms. Whillis offered that she and the claimant have been good
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friends going back to the late ‘80s.  Further, Ms. Whillis testified that she and the claimant

worked together at Dollar General for years and at Emerson Electric Company.  Ms. Whillis’

testimony reflects that the claimant discussed the medicines that she is taking in connection with

the work-related injuries.  As far as the impact of the medicines on the claimant, Ms. Whillis

testified, “I just see her drugged up and hurting still”. (T. 73).  Regarding the claimant’s crying

spells, Ms.Whillis offered:

     Well, she probably said frustration, but she - - she was in pain. 
That’s what she was there for, to test her pain, her pain level, but -
- 

     That’s okay.  - - but, you know, she just didn’t answer.  She just
said what she felt at the time. (T. 73-74).

Ms. Whillis’ testimony reflects that she has no recollection of talking to the claimant about

receiving counseling or psychological/psychiatric assistance:

     Well, I - no, because - - if I have I don’t remember, but I just
know she doesn’t need psychiatric help.  She needs pain
management.  You know, that’s her main problem is her pain.

     I’m sure it affects her mentally, you know.  It’s got to because
that’s a part of your body. (T. 74).

Jessie Carter, the claimant’s husband, was available to provide testimony, however the

parties stipulated that if called to testify his testimony would corroborate that of the claimant.

Richard L. Byrd, Jr., the owner of Functional Testing Center, has a Bachelor’s Degree in

health and wellness from the University of Arkansas – Monticello, and a Master’s Degree in

exercise science and physiology from the University of Arkansas.  Mr. Byrd administers functional

capacity evaluations, and did so in the case of the claimant.

Under the best case scenario, Mr. Byrd testified that he would prefer administering the
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functional capacity evaluation over a two-day period.  Mr. Byrd acknowledged that some

protocols recommend contacting the person examined the day after the evaluation to see if they

had any side effects from the evaluation, however the protocol that he uses does not.  Mr. Byrd

does not do a follow-up contact with the individuals to whom he administers the functional

capacity evaluation.  

Mr. Byrd testified regarding the procedure and mechanism of performing a functional

capacity evaluation, to include data entry. (T. 15-16).  As to whether the assessment of an

individual’s completion of a task/exercise is a subjective interpretation, Mr. Byrd testified:

     No.  That’s objective if I see her get it to chest level and I need
her to get to shoulder level, then, I’ve objectively seen that.  So,
that’s not a subjective call on my part if she did not get it to the
level that I needed it at. (T. 16).

The functional capacity evaluation administered by Mr. Byrd is of three and a half hours duration. 

Mr. Byrd testified that he was present the entire three and one-half hours that the claimant’s

evaluation was performed.   Mr. Byrd added, regarding the afore:

     Well, I did her at a place that’s just got a great big gym.  I think
I may have went to the bathroom probably, and I usually give them
a break, and when they’re getting a break, I’m getting a break.  So,
I step outside and return calls.  Usually, that’s five or ten minutes
during the test. (T. 17).

Mr. Byrd testified that he does not write down everything that the individual tells him.  Mr. Byrd

acknowledged that the claimant had difficulty walking up and down the steps and complained of

pain during the evaluation.  Mr. Byrd testified that while the claimant took a rest period during

the evaluation, he could not recall any specific request of the claimant and he did not document it. 

Mr. Byrd did observe the claimant experiencing tremors in her hands/forearms with the grip
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strength testing.  

Mr. Byrd concluded, based on the functional capacity evaluation, that the claimant could

perform work at the light level.  Mr. Byrd offered that the claimant did have other restrictions

along with any light work.  The testimony of Mr. Byrd reflects, regarding the claimant’s

functional capacity:

     I’ll say it this way.  There would be jobs in a light work capacity
that without modification she couldn’t fully do.  I think that’s what
you’re saying. (T. 20).

Mr. Byrd acknowledged that he is not a vocational expert, adding:

     Yeah, I can look at the physical aspects of that job, but how
many jobs and that - - yeah, that’s a vocational person. (T. 20).

Regarding the claimant’s crying at the conclusion of the functional capacity evaluation, Mr. Byrd

explained the entry in his report:

     Yeah, when they start crying I usually ask them what’s the
cause; is that pain or - - (T. 20-21).

Mr. Byrd testified that the claimant relayed that her crying was “out of frustration”.  Further, Mr.

Byrd testified that the claimant rated her pain level at the conclusion of the evaluation at a level of

six on a zero to ten scale. Mr. Byrd testified that he did not observe the claimant requiring help

getting out of the chair and walking after the evaluation.

As far as the claimant’s ability to do any type of work on an eight-hour-day, forty-hour-a-

week basis, Mr. Byrd offered:

     No, sir.  Based on this test she can do that, and that’s based on
research for the protocols that have been established for a
functional capacity evaluation.

     No, sir.  That’s the American Medical Association guidelines for
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the guide to the evaluation of a person’s ability. (T. 21-22).

Mr. Byrd testified regarding his training with respect to administering the functional capacity

evaluation, and the courses that he had taken:

     Okay.  Well, there’s just various ones.  I’ve been certified in
several different capacities; and so, one of them was a two-day
course, and one of them was a week, you know, and some of them
are online. 

     I’ve done multiple courses over the years. 

     They’re weekend, and we do practical and written exams,
basically.  (T. 22-23).

During cross-examination, Mr. Byrd confirmed that he had provided his curriculum vitae

setting forth his educational and training experience. (R1X3).  The testimony of Mr. Byrd reflects

that the functional capacity evaluation administered to the claimant was pursuant to the referral of

Dr. Chakales.  Mr. Byrd provided a copy of the claimant’s March 22, 2010, functional capacity

evaluation report to Dr. Chakales.  Mr. Byrd testified that he did review a report authored by Dr.

Chakales in which he reported that he agreed with the results of the functional capacity

evaluation.  

In distinguishing the functional capacity evaluation from a physical impairment, the

testimony of Mr. Byrd reflects:

     Well, the functional capacity evaluation is actually a presentation
of what a person can and can’t do physically.  Whereas the
impairment rating is based more on their diagnoses and history and
surgical procedures, and doesn’t have a whole lot to do with actual
function. 
(T. 25).

Mr. Byrd acknowledged the impairments assessed the claimant by Dr. Chakales, to include 10% 
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to each hand resulting for carpal tunnel release surgeries, and a 15% whole body impairment

resulting from her spinal injury and surgery.  Mr. Byrd testified that overall the claimant

demonstrated the ability to perform work in the light classification work as defined by the U.S.

Department of Labor guidelines over the course of a normal workday with functional limitations

noted in the evaluation.  The afore limitations included, with respect to material handling,

occasional bi-manual carry of up to 20 pounds; unilateral lifting at 10 pounds.  Mr. Byrd

concluded that the claimant put forth a valid effort and that the test results were valid.

In explaining the entry in the March 22, 2010, functional capacity evaluation report

relative to the claimant’s poor tolerance of all activities that required sustained cervical deviation

from neutral, Mr. Byrd testified:

     Cervical’s her neck.  So, what I’m saying by that statement is
any activity that required her to bend down her neck pulley or twist
to the side for extended periods, she had poor tolerance to that. (T.
29).

As far as the claimant’s ability to use a normal range of motion in day-to-day activities for light

duty, Mr. Byrd added:

     Well, she has less than full range of motion, but that’s normal
for her fusion; so, she can’t move her neck in a full movement. (T.
29).

Mr. Byrd offered that the claimant could perform activities within the light duty category so long

as she did not have to keep her neck in a fixed position.  Mr. Byrd confirmed that the claimant

attributed her crying during the evaluation to frustration:

     Correct.  Yeah, her pain level wasn’t at a level that you would
expect her to be crying.  A four, five and six; those are sort of
moderate range pain levels.  You know, on our pain scale an eight
and a nine and a ten is where you cry for pain. (T. 29-30).
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During further examination, Mr. Byrd elaborated on claimant’s limitations and the ability

to perform a full range of light-work activity:

     No, she can do the full range, it’s just she has certain activities
within the range that she has difficulty with.  So, by definition of the
physical demands of work, which I brought from a dictionary of
occupational titles, if you read the definition of light which I can;
“Exerting up to twenty pounds of force occasionally and/or up to
ten pounds frequently and/or negligible amount constantly. 
Physical demands are in excess of sedentary.  Light work requires
walking or standing to a significant degree.  However, the use of
arm and/or leg control as requires exertions greater than that for
sedentary work, and the workers sits most the time this job is rated
for light.”  So, she meets all of those demands according to the
Department of Labor guidelines.  Now within that she’s got other
restrictions because of her neck problem.  

     The Dictionary of Occupational Titles, Fourth Edition, U.S.
Department of Labor.  That’s the guideline.  That’s the standard. 
That’s what light work is defined as. (T. 32).

Mr. Byrd disputes that a vocational expert would be in a better position to determine whether the

functional limitations would place the claimant in the light or sedentary category:

     No, the vocational person would look at my report and say,
“Okay.  We see that she can work in the light work category.”  The
whole purpose of the FCE is to determine what work category; not
the vocational person.  The vocational person is taking my product,
and then, fitting that into a job description or a job demand or
something out in the work force.  (T. 33).

Mr. Byrd offered, with respect to the claimant’s ability to a full range of light duty work:

     By definition, with restrictions related to her neck, her range of
motion and stuff like that, because the definition of light work
doesn’t include specific restrictions.  It’s pretty generic, as I just
read; it’s a pretty generic definition.  And so, what we don’t want is
the person to go back to work and have problems with activities
that we knew she was going to have problems with, if they put her
right back to the job that, you know, required her to use her neck a
lot. (T. 33).
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The medical in the record reflects that the claimant was seen by Dr. Chakales on January

6, 2010, and relayed an acute flare up to neck pain as well as difficulty sleeping because of her

mattress.  After noting a lot of spasm and restriction of motion during the physical examination,

Dr. Chakales injected the trigger point with lidocaine and cortisone. (CX #1, p. 21).  The office

note of a February 4, 2010, office visit of the claimant to Dr. Chakales disclosed that the claimant

was still symptomatic and was a candidate for an epidural injection, for which approval would be

sought through respondent #1.  At the time of the claimant’s next visit to Dr. Chakales of March

9, 2010, the office note reflects that approval for cervical epidural injections was still being

sought.  The office note also reflects that Dr. Chakales wanted to a functional capacity evaluation.

(CX #1, p. 22).

The claimant underwent the functional capacity evaluation on March 22, 2010, pursuant

to the recommendation of Dr. Chakales which yielded reliable results.  Overall, the functional

capacity evaluation concluded that the claimant demonstrated the ability to perform work in the

light classification of work as defined by the U.S. Department of Labor’s guidelines over the

course of a normal workday with limitations as set forth in the report. (R1X2).

Dr. Chakales referenced the claimant’s March 22, 2010, functional capacity evaluation in

his June 3, 2010, report regarding the claimant.  The afore June 3, 2010, report reflects, in

pertinent part:

.    .   .  I finally received the report, in which the evaluator felt Ms.
Carter completed the study with reliable results.  She demonstrated
the ability to work in the light classification.  This is a rather
extensive evaluation.

Ms. Carter is post op anterior cervical arthrodesis at C4-5, C5-6,
C6-7, and has been rated as having an anatomical impairment of a
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3-level arthrodesis.

In regard to work, if light work is available to her, then she should
be able to perform it.  The question in my mind is whether anyone
would even hire her, as she has had several neck surgeries and is
bothered with persistent neck and arm pain and has an anatomical
impairment.

At this time, Ms. Carter has reached maximum medical
improvement from my standpoint.  I will be glad to see her on an as
needed basis for pain management.  I will x-ray her when she
returns in 6 weeks. (R1X1, p. 4).

The last medical in the record evidencing the claimant having been seen by Dr. Chakales is

a office note of a January 5, 2011, visit, which reflects:

Ms. Carter comes in.  She is still symptomatic in her neck.  The
pharmacist gave her Oxycontin, but I wrote a prescription for
Oxycodone.  That is satisfactory.  She is to take 10 mg b.i.d. to
t.i.d.  Physical findings are unchanged.  I will see her in 1 month. 
She has a severe intention tremor of both hands. (CX #1, p. 29).

Prior to the January 5, 2011, visit, the claimant was seen by Dr. Chakales on December 8, 2010,

the office note of which reflects:

Ms. Carter returns.  She is hurting quite a bit.  She has muscle
spasm at the base of the neck.  I will inject the trigger point with
plain Marcaine.  We will change her medication to Oxycodone 10
mg q. 4-6h. p.r.n. pain.  I will also increase the Lyrica to 150 mg
t.i.d.  I have given her Skelaxin 800 mg for a muscle relaxer t.i.d. 
We will change her sleeping medication to Lunesta 3 mg h.s.  We
may have to go to a patch if she does not improve.  I will see her in
3-4 weeks. (CX #1, p. 29).

After a thorough consideration of all of the evidence in this record, to included the

testimony of the witnesses, review of medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. The employment relationship existed at all times pertinent between the claimant 

and respondent #1, during which time the claimant earned an average weekly wage of $471.94,

generating compensation benefit rates of $315.00/$236.00, for total/permanent partial disability.

3. On November 3, 2003, the claimant sustained a compensable injury and reached 

the end of her healing period on May 6, 2010, with a residual anatomical impairment in the

amount of 15% to the body as a whole with respect to her cervical spine injury and 10%

permanent impairment with respect to each upper extremity injury.

4. Respondent #1 shall pay all reasonable hospital and medical expenses arising out 

of and in connection with the treatment of the claimant’s compensable injuries.

5. The claimant has failed to sustain her burden of proof by a preponderance of the 

evidence that she has been rendered permanently and totally disabled as a result of the November

3, 2003, compensable injuries suffered in the employment of respondent #1.

6. The evidence preponderates that when the claimant’s age, education, work 

experienced, permanent restrictions and physical limitations and other matters reasonably

expected to affect her future earning capacity, the claimant has suffered a loss of earning capacity

in the amount of 70% in excess of her anatomical impairment as a result of the November 3,

2003, compensable injuries in the employment of respondent #1. 

7. Respondent #1 has controverted the claimant’s entitlement to wage loss disability 

benefits.

CONCLUSIONS

The principle issue before the Commission at this juncture is the extent of the claimant’s
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permanent disability growing out of the compensable injuries sustained in the employment of

respondent #1.  The present claim is one governed by the provisions of Act 796 of 1993, in that

the claimant asserts entitlement to additional workers’ compensation benefits as a result of an

injury having been sustained subsequent to the effective date of the afore provision.

Wage Loss

Ark. Code Ann. §11-9-522  (Repl. 2002), provides:

(b) (1)   In considering claims for permanent partial disability
benefits in excess of the employee’s percentage of permanent
physical impairment, the Workers’ Compensation Commission may
take into account, in addition to the percentage of permanent
physical impairment, such factors as the employee’s age, education,
work experience, and other matters reasonably expected to affect
his or her future earning capacity.

(2)     However, so long as an employee, subsequent to his or her
injury, has returned to work, has obtained other employment, or has
a bona fide and reasonably obtainable offer to be employed at
wages equal to or greater than his or her average weekly wage at
the time of the accident, he or she shall not be entitled to permanent
partial disability benefits in excess of the percentage of permanent
physical impairment established by a preponderance of the medical
testimony and evidence.

(c)(1)    The employer or his or her workers’ compensation
insurance carrier shall have the burden of proving the employee’s
employment, or the employee’s receipt of a bona fide offer to be
employed, at wages equal to or greater than his or her average
weekly wage at the time of the accident. 

The wage-loss factor is the extent to which a compensable injury affects a person’s ability to earn

a livelihood.  Rice v. Georgia-Pacific Corp., 72 Ark. App. 148, 35 S.W.3d 328 (2000).  

Ark. Code Ann. §11-9-519 (e) (1) (Repl. 2002), defines “permanent total disability” as the

inability, because of a compensable injury or occupational disease, to earn any meaningful wages



23

in the same or other employment.  The employee has the burden of proving the inability to earn

any meaningful wage in the same or other employment.  Ark. Code Ann. §11-9-519 (e) (2) (Repl.

2002).

In the present claim, the claimant is a 52-year-old female who completed the 8th grade and

later obtained her GED.  There is no evidence in the record to reflect that the claimant

experienced physical problems for which she required medical treatment or the use of prescription

medication prior to her November 3, 2003, compensable injury.  The claimant commenced her

employment with respondent #1 on December 12, 2000, and last worked for same, or any other

employer, on March 22, 2005.  The claimant’s employment history entailed jobs requiring

unloading freight, stocking merchandise; operating cleaning equipment; as well as substantial

periods of standing, bending, and lifting.  The claimant worked for a commercial cleaning service

operating and handling cleaning equipment.  The claimant also worked as a cashier at a Dollar

Store and a Family Dollar store, with duties which entailed unloading freight and stocking shelves. 

Also the claimant has worked as a frozen food manager and cashier at a Warehouse Food Store. 

The claimant does not have skills necessary to operate a computer or typewriter.  In addition to

physical restrictions and limitations involving her cervical spine, the claimant also has physical

restrictions and limitations involving the use of her upper extremities, attributable to residuals of

her compensable injuries.

The claimant has undergone two (2) surgeries on her cervical spine in the treatment of her

compensable injury as well as bilateral carpal tunnel release surgery, resulting in the

acknowledged anatomical impairments of 15% to the body as a whole relative to the cervical

spine and 10% impairment to each wrist in connection with the bilateral carpal tunnel release
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surgery.  

The claimant continues to required medication to address residual symptoms attributable

to the compensable injury.  The claimant provided credible testimony regarding the adverse side

effects of the medications.  

The claimant underwent a functional capacity evaluation which yielded reliable results. 

The March 22, 2010, functional capacity evaluation reflects that the claimant demonstrated the

ability to perform work in the light classification of work as defined by the US Department of

Labor’s guidelines.  The evaluator who performed the claimant’s functional capacity evaluation

concedes that the claimant has other restrictions because of her neck problem.

The parties stipulated that the claimant reached the end of her healing period or maximum

medical improvement on May 6, 2010.  While the end of the healing period does not necessarily

evidence the end of entitlement to reasonable necessary medical treatment in connection with the

compensable injury, it is evidence that the underlying condition causing the disability has become

stable and that nothing further in the way of treatment will improve that condition. Ark. State

Highway & Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

While the evidence preponderates that the claimant is physically unable to performs all of

the duties of her pre-injury jobs, the functional capacity evaluation discloses that she can perform

work in the light classification as defined by the US Department of Labor’s guidelines of the

course of a normal workday with limitations.   

 The claimant has been on Social Security disability since 2005.  While the claimant

testified that she cannot think of anything, job-wise, that she could do on a forty-hour-week basis

for eight hours a day, she has not sought employment since reaching maximum medical
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improvement.  While the evidence preponderates that the claimant has incurred a substantial

physical restrictions and limitations as a result of the compensable injuries, she is only fifty-two

years of age, has a GED, and has not sought employment since reaching maximum medical

improvement on May 6, 2010.  The evidence further discloses that there would be jobs in the light

work capacity that the claimant would be unable to perform without modification.  While Dr.

Chakales questioned whether anyone would hire the claimant in light of the fact that she has

undergone several cervical surgeries, is bothered with persistent neck and arm pain, and has an

anatomical impairment, he did not concluded that she was unable to work.  Indeed, Dr. Chakales

offered in his June 3, 2010, report that if light work is available the claimant should be able to

perform it.  

The evidence in the record preponderates that when the claimant’s age, education, work

experience, permanent restrictions and physical limitations, along with other matters reasonably

expected to affect the claimant’s future earning capacity are considered, the claimant has

sustained a loss of earning capacity in the amount of 70% in addition to her anatomical

impairment.  Respondent #1 has controverted the claimant’s entitlement to wage loss disability

benefits. 

AWARD

Respondent #1 is herein ordered and directed to pay to the claimant permanent partial 

disability benefits at the weekly compensation benefit rate of $236.00, to correspond with the

70% wage loss disability she has incurred in excess of her anatomical impairments growing out of

her compensable injuries of November 3, 2003.  Said sums accrued shall be paid in lump without

discount.
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Respondent #1 is further ordered and directed to pay all reasonably necessary medical,

nursing, hospital, and other apparatus treatment growing out of and in connection with the

treatment of the claimant’s compensable injury of November 3, 2003, to included medical related

milage.

Maximum attorney fees are awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include the claimant’s entitlement to continued medical

treatment, are specifically reserved.

IT IS SO ORDERED.

____________________________________________
            ANDREW L. BLOOD

ADMINISTRATIVE LAW JUDGE 


