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Claimant represented by Mr. Steven R. McNeely, Attorney-at-Law, Jacksonville,
Arkansas.

Respondents represented by Mr. Michael E. Ryburn, Attorney-at-Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted on October 29, 2012, to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

workers’ compensation laws.

A prehearing conference was conducted in this claim before another

Administrative Law Judge on September 5, 2012, and a Prehearing Order was filed

on said date.  At the hearing, the parties announced that the stipulations, issues,

as well as their respective contentions were correctly set out in the Prehearing

Order subject to some clarification set out further below.  A copy of the Prehearing

Order was introduced as “Commission’s Exhibit 1.”

The only stipulation was that the employee/employer relationship existed at
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all relevant times, including September 17, 2011.

By agreement of the parties, the primary issue presented for determination

was whether the claimant sustained a compensable injury on September 17, 2011.

If answered affirmatively, the remaining issues included:

1) Whether the claimant was entitled to payment of outstanding and continued
medical treatment.

2) Whether the claimant was entitled to temporary total disability.

3) The appropriate compensation rate.

4) Attorney’s fees.

Claimant contended, in summary, that he sustained a compensable

aggravation of a pre-existing back injury on September 17, 2011, while lifting at the

scene of a fire; that he was entitled to temporary total disability benefits beginning

on September 18, 2011, and continuing through a date yet to be determined,

maintaining that he was still within his healing period because of a lack of medical

treatment; that since he was working as a volunteer firefighter, his average weekly

wage should be computed pursuant to Ark. Code Ann. §21-5-609, based on his

regular and usual employment as a Pulaski County deputy sheriff at his annual

earnings of $34,000.00.  Alternatively, the claimant asserted that he was entitled

to the minimum wages under the Act.  The claimant further contended that he was

entitled to additional medical treatment and the payment of any past, outstanding

bills, including reasonable and necessary mileage.  Finally, the claimant maintained
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that the maximum statutory attorney’s fee should be awarded to his attorney

pursuant to Ark. Code Ann. §11-9-715.

The respondents contended the claimant did not sustain an injury at work on

September 17, 2011; that the claimant had just settled a prior workers’

compensation injury with the Pulaski County Sheriff’s office, his regular employer,

months prior to the alleged injury of September 17, 2011; that the claimant did not

have any new objective findings; and that the claimant’s difficulties were attributable

to the prior injury.  Further, and alternatively, the respondents contended that the

claimant was a volunteer firefighter and, therefore, only entitled to the minimum

compensation rate pursuant to Ark. Code Ann. §20-22-809.

The relevant facts in this claim are basically undisputed.  As noted above,

the primary  issue  presented  for  determination  concerned  compensability  of  a

work-related incident on September 17, 2011.  If overcome, claimant’s entitlement

to associated benefits, including temporary total disability, as well as the

appropriate compensation rate were to be addressed.  However, as will be pointed

out further below, the undisputed facts reflect that the claimant is not entitled to any

temporary total disability because he was only entitled to the minimum wage-rate

and the fact that the claimant either drew unemployment compensation or was

gainfully employed during the time that he was requesting indemnity benefits.  At

the conclusion of the hearing, this examiner shared preliminary findings with the

parties concerning some of the issues.  Because of a dispute concerning the



-4-

applicable compensation rate, the parties were directed to submit legal briefs

addressing their conflicting positions on the appropriate compensation rate which

were to be submitted within twenty (20) days.  Subsequent to the hearing, the

claimant’s attorney submitted the following October 29, 2012, letter which states,

in relevant part:

Following the hearing today I discussed the average weekly wage &
TTD claim with my client, and he has agreed that we would
withdrawal these issues.  We will stipulate with Mr. Ryburn that the
comp rate is the minimum and the unemployment off set does
exceeds [sic] this amount and he is not entitled to any indemnity.

I spoke with Mr. Ryburn and he is in agreement with this.

The foregoing letter has been blue-backed and made a part of the record

herein.  Accordingly, the only issues requiring adjudication is whether the claimant

sustained a compensable aggravation of a pre-existing back injury on September

17, 2011, and whether respondents are responsible for outstanding and continued

medical treatment.  

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this
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claim.

2. The stipulations agreed to by the parties and contained in the Prehearing

Order filed September 5, 2012, as well as the October 29, 2012, letter are

hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he sustained a compensable aggravation of a pre-existing back injury arising

out of and during the course of his employment with the Sardis Volunteer

Fire Department as the result of a specific incident on September 17, 2011.

4. The claimant’s injury has been established by medical evidence supported

by objective findings.

5. Respondents are responsible for all outstanding hospital, medical, and

related expenses including, but not limited to reimbursement of medications,

physical therapy, and mileage through November 21, 2011.

6. The claimant has failed to prove that his need for medical treatment after

November 21, 2011, is causally related to the aggravation of his pre-existing

condition.

7. Because this is a medical only claim, a controverted attorney’s fee is not

permitted pursuant to Ark. Code Ann. §11-9-715.

DISCUSSION

The claimant, Thomas Crouch, was the only lay witness to testify.  The

claimant is twenty-six (26) years old.  He stated that he was five foot eleven (5'11")
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and weighed 255 pounds.  The claimant received a GED the same year that he was

scheduled to graduate high school.  He subsequently took some college course

prior to going to work as a deputy sheriff for Pulaski County in January, 2007, at the

age of twenty-one (21).  The claimant worked as a deputy in the detention unit.  The

claimant was a salaried employee.  The record reflects that his starting salary was

$26,885.00.  The claimant sustained an admitted work-related injury while working

for the Pulaski County Sheriff’s Department on December 9, 2009, at which time he

was earning approximately $34,000.00.  Again, the claimant’s prior injury is

undisputed.  The claimant underwent back surgery performed by Dr. J. Michael

Calhoun on June 9, 2010.  The claimant was released by Dr. Calhoun as having

reached maximum medical improvement on September 13, 2010, with a ten percent

(10%) whole body impairment.  The claimant subsequently underwent a functional

capacity evaluation on September 27, 2010.  The evaluation stated that the

claimant gave unreliable effort.  Dr. Calhoun released the claimant to return to work

in at least a light classification of physical demands outlined in the FCE on

September 29, 2010.  (Resp. Ex. A, pp.15-18)

Because of the claimant’s physical restrictions, he was not permitted to

return to work for the sheriff’s department.  The record reflects that the claimant

settled his prior claim in October, 2010, for $40,000.00.  The record also reflects

that the claimant applied for and received unemployment compensation beginning

March, 2011, and continuing through August, 2012.  Further, the record reflects that
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the claimant returned to work part-time as a security guard in May, 2012.  The

claimant stated that he was to begin working full-time on November 1, 2012.  (Tr.25-

26)

The claimant has been a member of the Sardis Volunteer Fire Department

since turning age eighteen (18).  In fact, the claimant worked as a volunteer

firefighter before going to work for the Pulaski County Sheriff’s Office and at all

times after his prior injury.  In fact, the claimant continued to work as a volunteer

firefighter after sustaining the within injury.  As noted above, the claimant last

worked for Pulaski County in September, 2010.  He settled his prior claim in

October, 2010.  The immediate claim concerns an alleged injury on September 17,

2011.  The claimant description of the injury is set out below:

Q     Well, tell the Judge what happened on September the 17th that injured your
back.

A     September 17th we got punched out on our pagers for a structure fire.  We
proceeded – we went to the structure fire with also two, three other fire companies,
which was East End, North East and Bryant Fire Department.  We proceeded to the
scene –

JUDGE GREENBAUM:     Let me interrupt since you obviously – this
will be reviewed by others, perhaps the Commission or the Courts.  When
you say that you responded to a structured –

THE CLAIMANT:     A structure fire.

JUDGE GREENBAUM:     And exactly what is a structure fire?

THE CLAIMANT:     It can be any type of building.

JUDGE GREENBAUM:     And the Sardis Volunteer Fire Department
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and two other I guess volunteer fire departments?

THE CLAIMANT:     Two other volunteer and one paid.

JUDGE GREENBAUM:     A total of four?

THE CLAIMANT:     Yes, sir.

JUDGE GREENBAUM:     Okay, go ahead.

THE CLAIMANT:     There was two volunteer, East End and North
East and then also Bryant Fire Department, which is a paid fire department.
We all responded to it.  We started our attack from the outside.  It was
basically a total loss with the walls caved in on the structure.  At the current
time, me and three other firefighters were looking for hot spots to put out any
remaining smoldering or flames.  We went over to a wall probably four foot
by six foot.  Me and the three other firefighters squatted down, picked the
wall up so that a hoseman could put out the fire under it.  When I stood
completely up, I felt a pinch and a burning sensation in my lower back.  Went
from there, talked to the safety officer on the scene and advised him of what
happened, and he told me to go back to the truck at that current moment.

BY MR. MCNEELY:

Q     Who was the safety officer?

A     Captain Joe Waddle.

Q     And which department was he with?

A     Sardis Fire Department.

Q     So he was your captain?

A     Yes.

Q     And did you seek medical attention on that?

A     We waited until we got back to the station.  The captain advised the chief of
what happened.  The chief then told me to go up to Concentra and get treated
there.  Actually, correction, go up to Saline Memorial because Concentra was



-9-

closed.

Q     And that’s the first treatment you have.  We have those records.  Following
Saline, how is your back after you were seen at Saline ER?

A     I had a lot of pain, severe headaches.  When I’d get up, muscle spasms would
wake me out of a dead sleep.  It feels like needles have been pushed in my foot
from the nerve that runs down my leg, very painful.

Q     And so we are clear, prior to that lifting incident on that wall, did you have any
of those problems?

A     No, sir.  (Tr.12-14)

ADJUDICATION

COMPENSABILITY

Ark. Code Ann. §11-9-102(4)(A)(Repl. 2002) defines “compensable injury”:

(i)     An accidental injury causing internal or external physical harm
to the body . . . arising out of and in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A  compensable  injury  must  be  established  by  medical
evidence  supported   by   objective   findings.    Ark.  Code  Ann.
§11-9-102(4)(D)(Repl.2002).  “Objective findings” are those findings
which cannot come under the voluntary control of the patient.  Ark.
Code Ann. §11-9-102(16)(A)(i)(Repl.2002).

 
It is undisputed that the claimant promptly reported a work-related injury to

the captain of the Sardis Fire Department, at which time he was sent to the Saline

Memorial Hospital Emergency Room for treatment.  The emergency room records

reflect a history consistent with the claimant’s report of injury.  At the emergency

room, the claimant was injected with multiple medications for pain, specifically,
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Toradol, Dilaudid, and Zofran.  Further, the emergency room records reflect that the

claimant was prescribed various medications at the emergency room, including

Hydrocodone for pain, as well as a Medrol dosepack and Flexeril for muscle

spasms.  In addition, the claimant was prescribed physical therapy.  

Admittedly, the Benton Physical Therapy records reflect severe muscle

spasms under subjective findings.  However, I find that the claimant’s credible

testimony, together with the diagnosis of muscle sprain, as well as the prescriptions

for muscle spasms confirm that the claimant sustained a compensable aggravation

of his pre-existing condition established by medical evidence supported by objective

findings as required by the Act.  See, Fred’s, Inc., v. Jefferson, 361 Ark. 258, 206

S.W.3d 238 (2005).

Compensability having been established, the only remaining issues concern

claimant’s entitlement to associated benefits.  As previously noted, the claimant has

withdrawn the issues concerning the appropriate compensation rate, as well as

entitlement to temporary total disability while stipulating that the compensation rate

is the minimum rate and further that the unemployment offset benefits that the

claimant received exceeded his entitlement to any indemnity benefits.  Accordingly,

the only remaining issue concerned respondents responsibility for outstanding and

continued medical treatment.

I feel compelled to point out that while the respondents controverted this

claim in its entirety for purposes of attorney’s fees, the record reflects that it initially
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exercised good faith in meeting its obligations under our workers’ compensation

laws by promptly providing the claimant with reasonably necessary medical

treatment.  In fact, the record reflects that respondents paid various medical and

related expenses through on or about November 21, 2011, at which time the

claimant had completed all seven (7) of his scheduled visits for physical therapy.

However, the medical evidence further reflected that prior to completing physical

therapy at the Benton Physical Therapy Clinic, the claimant reported experiencing

additional problems after bending over and lifting his son the weekend prior to

November 14, 2011, which appears to be an independent intervening cause for the

claimant’s continued need for medical treatment, if any.  (Cl. Ex. A, pp.37, 42)

It must further be noted that respondents apparently paid for an MRI

following the claimant’s September 17, 2011, incident which reflected no evidence

of recurrent disc herniation at which time Dr. Calhoun simply treating the claimant’s

symptoms and it was not until after the independent intervening accident that Dr.

Calhoun recommended another MRI in November, 2011, at which time respondents

terminated all medical treatment.  (Cl. Ex. A, p.24)(Tr.34-35)

Ark. Code Ann. §11-9-102(4)(F)(iii)(Repl.2002) provides:

Under this subdivision (4)(F), benefits shall not be payable for a
condition which results from a nonwork-related independent
intervening cause following a compensable injury which causes or
prolongs disability or need for treatment.  A nonwork-related
independent intervening cause does not require negligence or
recklessness on the part of the claimant.
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The employer shall promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received

by the employee.  Ark. Code Ann. §11-9-508(a)(Repl.2002).  The claimant must

prove, by a preponderance of the evidence, that he is entitled to additional medical

treatment.  Ark. Code Ann. §11-9-508(a)(Repl.2002).  What constitutes reasonably

necessary medical treatment is a question of fact for the Commission.  Hamilton v.

Gregory Trucking, 90 Ark. App. 248, 205 S.W.3d 181 (2005).

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury, and the basic test is whether there is a causal connection

between the injury and the consequences of such.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002), citing Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001).  A nonwork-related independent intervening

cause does not require negligence or recklessness, but if the claimant is engaged

in unreasonable conduct, the result may be an independent intervening cause.

Davis v. Old Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326 (2000); see

Ark. Code Ann. §11-9-102(4)(F)(iii)(Repl.2002).

I find that respondents are responsible for medical and related treatment

through November 21, 2011, at which time the claimant completed the conservative

course of treatment prescribed by his treating physicians for the temporary

aggravation of his pre-existing condition.
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I feel compelled to further point out that the claimant’s course of conduct and

work history as a volunteer firefighter reflect that the claimant is performing

activities beyond those restrictions imposed by Dr. Calhoun for the pre-existing

condition following his release in October, 2010, for the prior injury.

AWARD

Respondents, AAC Risk Management Services, is hereby directed and

ordered to pay medical and related expenses consistent with the findings of fact

and conclusions, aforementioned.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


