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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G109210

DONALD CRISPELL, EMPLOYEE CLAIMANT

WAL-MART STORES, INC.,
EMPLOYER                                               RESPONDENT 

CLAIMS MANAGEMENT 
TPA/CARRIER                                            RESPONDENT
                                     

OPINION FILED OCTOBER 4, 2012 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Batesville, Independence County, Arkansas.

The claimant, pro se, appeared at the hearing.  

Respondents represented by The Honorable Susan M. Fowler,
Attorney at Law, Little Rock, Arkansas. 

                     STATEMENT OF THE CASE     

     A hearing was held on October 3, 2012, in this matter

pursuant to Dillard v. Benton County Sheriff’s Office, 87 Ark.

App. 379, 192 S.W. 3d 287 (2004), to determine whether the above-

referenced matter should be dismissed for failure to prosecute

pursuant to Commission’s Rule 099.13. 

     The record consists of the transcript of the October 3, 

2012, hearing and the documents contained therein. 

                           DISCUSSION

     The claimant filed a Form AR-C with the Commission on or

about November 3, 2011, alleging that he sustained a compensable

injury while working for the respondent-employer, as a result of
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having scratched his left elbow while cleaning the restroom.  The

claimant further alleged that his elbow became infected, and he

had to undergo surgery and spent six days in the hospital.      

     However, the respondents controverted this claim in its

entirety.  Specifically, they contended that the claimant’s

medical condition did not arise out of or in the course and scope

of his employment. 

     Subsequently, on or about July 5, 2012, the respondents

filed with the Commission a Motion to Dismiss for Want of

Prosecution, with a certificate of service to the claimant’s

former attorney.  For its Motion, the respondents stated:

1. The claimant filed and AR-C in 2011 alleging
an injury in the form of a scratch and
subsequent infection on 6,2011.  The matter
was assigned to an Administrative Law Judge
and Preliminary Notices responses were filed
by the parties and the Judge subsequently
returned the file to the Clerk of Commission
for reassignment to the Legal Advisor's
office on January 26, 2011.

2. No contact was made with respondent attorney by
the Legal Advisor's office.  In March 2011, the
claimant's attorney requested additional time to
answer the respondent's discovery requests.  No
responses have been received by the respondent's
attorney and the claimant’s attorney subsequently
wrote to the Commission withdrawing his request
for a hearing.

3. That no hearings [sic] have been held since
November 2011.  

4. That the claimant has failed to take any
further action in this matter; and

5. That respondents are requesting that this
claim be Dismissed for Want of Prosecution,
pursuant to Commission Rule 13.

WHEREFORE, the respondents respectfully ask that this claim
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be Dismissed for Want of Prosecution, pursuant to Commission Rule

13 and Due Process.

     Therefore, on July 24, 2012, the Commission sent a Notice to

the claimant of the pending Motion and of a deadline of fifteen

days, for filing a response to this Motion. 

     In a letter to the Commission, which was filed on August 13,

2012, the claimant responded to the respondents’ Motion to

Dismiss.  The claimant requested that his claim not be dismissed,

or that it be dismissed without prejudice.  However, the claimant

failed to provide the respondents with a copy of this letter.     

     On August 14, 2012, the Commission advised (by way of

certified mail) the claimant and the respondents that the matter

had been set for a hearing on the respondents’ Motion to Dismiss. 

This hearing was scheduled for October 3, 2012, at 9:45 a.m., in

Batesville, Arkansas.

      A hearing was in fact conducted on October 3, 2012, on the

respondents’ Motion to Dismiss.  The respondents appeared for the

hearing through its attorney.  The claimant appeared at said

hearing.  During the hearing, the claimant advised the Commission

that he was not ready to prosecute his claim at this time due to

various reasons.  He basically stated that he was in the process

of retaining new legal counsel and obtaining medical reports from

three doctors.  As a result, the claimant agreed with his claim

being dismissed without prejudice.    
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     A review of the evidence shows that the claimant has had

ample opportunity to pursue this claim for initial benefits, but

has failed do so.  The claimant does not object to his claim

being dismissed without prejudice. 

     After consideration of the evidence before me, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to 

Commission’s Rule 099.13, this claim for initial benefits should

be dismissed without prejudice to the refiling, within the

applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The respondents filed a Motion to Dismiss for       
    Want of Prosecute on or about July 5, 2012.

     3.  The claimant has had ample opportunity to pursue         
         this claim for initial benefits, but no bona fide        
         action has been taken by the claimant in furtherance of  
         his claim, as he has failed to prosecute this claim
         for initial benefits.   

4.  The claimant has also indicated that he has no      
    objection to this claim being dismissed without

         prejudice.

5.  That respondents’ Motion to Dismiss should be       
    granted for want of prosecution pursuant to         
    Commission’s Rule 099.13, to the refiling of the    
    claim within the applicable time period. 

                             ORDER

     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that this claim for initial benefits should be

dismissed in its entirety.  This dismissal is pursuant to 
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Commission’s Rule 099.13, without prejudice to the refiling of

this claim within the applicable time period.

     IT IS SO ORDERED.

     

_________________________
CHANDRA L. BLACK
ADMINISTRATIVE LAW JUDGE
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