
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.   G103751

CHRISTOS N. CRAIN, EMPLOYEE CLAIMANT

PRE-OWNED AUTOMART, INC., EMPLOYER RESPONDENT

FirstCOMP INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JUNE 13, 2012 

Hearing before Chief Administrative Law Judge David Greenbaum on May 11,
2012, at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro, Arkansas.

Respondents represented by Ms. Melissa Wood, Attorney-at-Law, Little Rock,
Arkansas.

STATEMENT OF THE CASE

A hearing was conducted on May 11, 2012, to determine whether the

claimant was entitled to wage-loss disability benefits in excess of his permanent

impairment. 

A prehearing conference was conducted in this claim on April 11, 2012, and

a Prehearing Order was filed on said date.  At the hearing, the parties announced

that the stipulations, issues, as well as their respective contentions were correctly

set out in the Prehearing Order.  At the hearing, the parties further stipulated to the

claimant’s average weekly wage at the time of his admitted injury.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer/carrier relationship existed at
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all relevant times, including April 29, 2011; that the claimant sustained a

compensable back injury as the result of a specific incident on said date; that he

earned sufficient wages to entitle him to compensation rates of $302.00 per week

for temporary total disability and $226.00 per week for permanent partial disability;

that the claimant’s healing period ended on November 21, 2011; that respondents

had paid appropriate temporary total disability benefits; that respondents had

accepted an eight percent (8%) whole body impairment; and that respondents had

controverted claimant’s entitlement to wage-loss disability.  At the hearing, the

parties agreed that the claimant’s average weekly wage at the time of his injury was

$452.73.

By agreement of the parties, the sole issue presented for determination was

whether the claimant is entitled to permanent partial disability benefits in the form

of wage-loss.

Claimant  contended,  in  summary,  that  he was entitled to substantial

wage-loss disability in an amount to be determined by this Commission.  The

claimant requested a controverted attorney’s fee on any additional benefits

awarded.

The respondents contended that the claimant had returned to work and was

not entitled to wage-loss disability.

The claimant was the only witness to testify.  The record is composed solely

of the transcript of the May 11, 2012, hearing containing numerous exhibits.
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From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the claimant and to observe his demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has proven, by a preponderance of the credible evidence, that

he is entitled to a wage-loss disability of twelve percent (12%) to the body

as a whole as the result of his April 29, 2011, compensable back injury.

DISCUSSION

The relevant facts in this claim are basically undisputed.  Further, I found the

claimant to be an extremely credible witness.  As will be set out further below, the

claimant’s course of conduct following his medical release indicates that the

claimant is not motivated by secondary gain.  In fact, despite respondents’ request

to have the claimant undergo a vocational rehabilitation assessment and job

placement, the claimant secured work within his medical restrictions on his own,

allowing respondents to terminate vocational assistance before they were even

required.  However, the record reflects that prior to the within claim, the claimant
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was physically able to perform work in the heavy work to very heavy work category.

Following the claimant’s compensable injury and subsequent back surgery, he has

been released with significant physical restrictions and is only capable of

performing jobs in the medium work category which entitles him to wage-loss

disability benefits.  The claimant’s injury prevents him from returning to work for the

respondent/employer.

The claimant, Christos N. Crain, testified in his own behalf.  The claimant is

thirty-four (34) years old.  The claimant graduated from high school, but maintained

that he was a poor student, in part, because he was dyslexic.  The claimant denied

any vocational training beyond his high school education.  The record reflects that

the claimant has learned significant skills through on-the-job training in construction

related areas and building trade to include masonry, framework, roofing, siding, and

flooring, having pretty much performed everything involved in building houses.  In

addition to working in the construction industry, the claimant has also worked as an

auto mechanic.  The work duties included rebuilding motors, changing out

transmissions, rear-ends, and other related auto repairs.  All of the claimant’s prior

jobs have been physically demanding.  The claimant worked for the employer

herein as an auto mechanic for approximately two (2) years prior to sustaining an

admitted low back injury on April 29, 2011.  Although the claimant acknowledged

that he experienced prior back problems as early as 2001, he asserted that his prior

problems were primarily muscular strains which were resolved within a week or two
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and were not disabling.  The claimant denied having any physical restrictions which

prevented him from performing heavy work before April 29, 2011.  Following the

claimant’s April 29, 2011, admitted injury, he was referred to Dr. Edward Pratt, an

orthopedic surgeon with the Memphis Spine Center in Germantown, Tennessee.

Following a failed course of conservative treatment, the claimant underwent a L5/S1

diskectomy on August 23, 2011.  Following his release from the hospital, the

claimant returned to Dr. Pratt on August 29, 2011, at which time Dr. Pratt noted that

the claimant was making gradual improvement, noting that he could resume driving

in two (2) to three (3)  weeks and return to full activity within four (4) to six (6) weeks

while, at the same time, noting that improvement in pain and range of motion might

continue for up to six (6) months to one year.  The claimant returned to Dr. Pratt on

October 12, 2011, with  continued  improvement.  Dr.  Pratt allowed the claimant to

return to light-duty with a ten (10) pound lifting limit while avoiding stooping or

bending.  Dr. Pratt recommended three (3) more weeks of physical therapy followed

by a functional capacity evaluation and possible release.  The claimant returned to

Dr. Pratt on November 21, 2011, at which time the claimant was discharged to

return on an as needed basis with significant permanent restrictions.  A portion of

Dr. Pratt’s November 21, 2011, report is set out below:

Medical Advice: Activity modification – Avoid prolonged bending,
stooping, or lifting.  Avoid cigarette smoke.  Change conditioning
program.  Avoid activities which aggravate back pain.  Work on
flexibility as discussed.  Avoid heavy lifting, bending, stooping, which
increase interdiscal pressure and incidence of recurrence for the first
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4 weeks after surgery.  Contact office if there are any problems.  Eat
a low fat, high fiber diet, including fruits and vegetables.  Home
exercise: continue.  Continue home remedies.  Patient’s questions
were answered.
Work Status: return to modified duty (see restrictions) hours per day.
Date for return to work modified duty return 11/22/11; discharged from
care.  MMI has been reached.
Spine Restrictions: No frequent lifting over 35 pounds.  No
maximum lifting over 50 pounds.
Lower Extremity Restrictions: May stand/walk.  Avoid twisting
activities which may cause knee to lock or give way.
Schedule Follow-up: as needed.
Impression: Mr. Crain after his FCE.  This was found to be reliable.
He is now at MMI.  He is released to duty with permanent restriction
of 50 pounds occasional lift only.  Based upon the AMA Guides 4th

edition Table 75 page 375 he is entitled to 11% whole person
impairment.  His range of motion was not materially affected in his
FCE and his impairment is based upon a single level discectomy with
some residual pain, but no residual objective neurologic dysfunction.
RTC prn.  (Cl. Ex. A, p.48)

In a final report submitted by respondents, Dr. Pratt again confirmed his final

diagnosis while releasing the claimant to return to work in the medium work

category, specifically restricting the claimant from lifting over fifty (50) pounds and

no frequent lifting and/or carrying objects weighing up to thirty-five (35) pounds.

The various  work  categories  were  contained  in Dr. Pratt’s report.  (Resp. Ex. A,

pp.36-38)

The record reflects that at the time of the within hearing, the claimant had

returned to work for another employer, HP Development, performing touch-up

painting on various apartments and rental properties managed by HP Development.

The claimant stated that he had previously worked for said employer and that his



-7-

current employer made accommodations within his physical restrictions.  He

described the work as easy in comparison to his previous work.  The claimant

earned slightly less per hour than he earned while working for the

respondent/employer, but stated that he was working fewer hours.  The claimant

acknowledged that he could work up to forty (40) hours per week.  As previously

pointed out, the record reflects that several months after the claimant’s release by

Dr. Pratt, respondents requested that the claimant undergo a vocational

assessment by Systemedic Corporation.  Prior to the initial meeting with the

vocational rehabilitation consultant, the claimant obtained work on his own which

prompted the respondents to close its vocational rehabilitation attempts.  (Resp. Ex.

B, p.2)

By agreement of the parties, the sole issue to be presented for determination

is whether the claimant is entitled to wage-loss disability benefits.

ADJUDICATION

The Arkansas workers’ compensation law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In order to be entitled to any

wage-loss disability in excess of permanent physical impairment, the claimant must

first prove, by a preponderance of the evidence, that he sustained permanent

physical impairment as a result of the compensable injury.  Walmart Stores, Inc.,

v. Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v. Harvest Foods, 64
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Ark. App. 141, 987 S.W.2d 278, (1998).  If the employee is totally incapacitated

from earning a livelihood at that time, he is entitled to compensation for permanent

and total disability.  See, Minor v. Poinsett Lumber & Manufacturing Company, 235

Ark. 195, 357 S.W.2d 504 (1962).  Objective and measurable physical or mental

findings, which are necessary to support a determination of “physical impairment”

or anatomical disability, are not necessary to support a determination of wage-loss

disability.  Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).

A worker who sustains an injury to the body as a whole may be entitled to

wage-loss disability in addition to his anatomical loss.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961).  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to earn a livelihood.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); Cross v. Crawford

County Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage-loss, such as

the claimant’s age, education, and work experience.  Emerson Electric, supra;

Eckhardt v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316 (1998);

Bradley v. Alumax, 50 Ark. App. 13, 899 S.W.2d 850 (1995).  Such other matters

may also include motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d
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130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);

Glass, supra.  A claimant’s lack of interest in pursuing employment with his

employer and negative attitude in looking for work are impediments to our full

assessment of wage-loss.  Logan County v. McDonald, 90 Ark. App. 409, 206

S.W.3d 258 (2005); Emerson Electric, supra.  In addition, a worker’s failure to

participate in rehabilitation does not bar his claim, but the failure may impede a full

assessment of his loss of earning capacity by the Commission.  Nicholas v.

Hempstead County Memorial Hospital, 9 Ark. App. 261, 658 S.W.2d 408 (1983).

The Commission may use its own superior knowledge of industrial demands,

limitations,  and  requirements  in  conjunction  with the evidence to determine

wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635

S.W.2d 276 (1982).

However, so long as an employee, subsequent to his injury, has returned to

work, has obtained other employment, or has a bona fide and reasonably

obtainable offer to be employed at wages equal to or greater than his average

weekly wage at the time of the accident, he shall not be entitled to permanent

partial disability benefits in excess of the percentage of permanent physical

impairment, established by a preponderance of the medical testimony and

evidence.  Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002).  The employer or its

workers’ compensation insurance carrier has the burden of proving the employee’s

employment, or the employee’s receipt of a bona fide offer to be employed, at
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wages equal to or greater than  his  average  weekly  wage  at  the  time  of the

accident.  Ark. Code Ann.  §11-9-522(c)(1).

Finally, Ark. Code Ann. §11-9-102(4)(F)(ii) provides:

(a)     Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)     If any compensable injury combines with a pre-existing disease
or condition or the natural process of aging to cause or prolong
disability or a need for treatment, permanent benefits shall be
payable for the resultant condition only if the compensable injury is
the major cause of the permanent disability or need for treatment.

“Major cause” is defined as a more than fifty percent (50%) of the cause.

Ark. Code Ann. §11-9-102(14).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. §11-9-102(8).

First, there is no dispute that the claimant has sustained permanent physical

impairment as the result of his April 29, 2011, admitted injury.  In fact, respondents

have accepted and were in the process of paying an eight percent (8%) whole body

impairment resulting from the claimant’s injury and surgery.  I feel compelled to

point out that while Dr. Pratt assigned an eleven percent (11%) whole body

impairment, the parties apparently acknowledge that objective and measurable,

physical findings contained in Dr. Pratt’s assessment only support an eight percent

(8%) impairment under the current guidelines.  Further, there is no dispute that the
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major cause of the claimant’s disability or impairment was caused by the

compensable injury.  The evidence demonstrates that the claimant has been

restricted from returning to his previous employment.  Dr. Pratt has imposed

significant physical restrictions on the claimant’s activities which preclude him from

performing very heavy work; heavy work or even medium heavy work.  The record

reflects that the claimant can only perform work in the medium or moderate work

categories which will clearly affect the claimant’s ability to earn meaningful wages.

After full consideration of the claimant’s age, education, work experience, together

with his permanent impairment, it is herein concluded that a finding of a twelve

percent (12%) wage-loss disability fairly and accurately reflects the extent of the

claimant’s wage-loss disability.  In summary, the claimant has sustained an overall

twenty percent (20%) permanent partial disability, specifically, an eight percent

(8%) permanent impairment and a twelve percent (12%) wage-loss disability.

AWARD

Respondent, FirstComp Insurance Company, is hereby directed and ordered

to pay, to the claimant, permanent partial disability benefits at the rate of $226.00

per week beginning November 22, 2011, and continuing for ninety (90) weeks,

representing an overall permanent disability of twenty percent (20%) to the body as

a whole, including the eight percent (8%) whole body impairment previously

accepted, as well as the twelve percent (12%) wage-loss awarded herein.

All accrued benefits shall be paid in lump sum and without discount, and
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respondents may claim credit for any permanent impairment benefits previously

paid.

Additionally, claimant’s attorney, Mr. Phillip Wells, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) to be paid by

respondents and one-half (½) to be paid by the claimant pursuant to Ark. Code Ann.

§11-9-715.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


