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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. F906446 & G110654

CYNTHIA RYDZESKI CRAFT, EMPLOYEE CLAIMANT

ARKANSAS ENERGY SERVICES, LLC, 
EMPLOYER         RESPONDENT

NEW HAMPSHIRE INSURANCE  
CARRIER/TPA          RESPONDENT
                                  

OPINION FILED JUNE 15, 2012 

A hearing was held before Administrative Law Judge Chandra Hicks, 
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by the Honorable Gary Davis,
Attorney at Law, Little Rock, Arkansas.      

The respondents were represented by the Honorable Jarrod Parrish,
Attorney at Law, Little Rock, Arkansas.

                                           STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on May 14,

2012, in Little Rock, Arkansas.  A Prehearing Telephone

Conference was held in this matter on February 29, 2012.  A

Prehearing Order was entered on that same day.  This Prehearing

Order set forth the stipulations offered by the parties, their

contentions, and the issues to be litigated.

     The parties submitted stipulations either pursuant to the

Prehearing Order or at the start of the hearing.  I hereby accept 

the following stipulations: 

     1.  The Arkansas Workers’ Compensation Commission has
jurisdiction of the within claim.
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     2.  The employee-employer relationship existed on or about

November 12, 2009, and July 10, 2009.

3.  The claimant sustained a compensable injury to her lower

back on July 10, 2009.

     4.  At the time of her compensable injury, the claimant’s

average weekly wage of $881.83, entitled her to temporary total

disability and permanent partial disability compensation in the

amount of $550/$413, per week, respectively.        

5.  The claimant has been released with a 7% permanent

partial impairment as of November 3, 2009, for her July 10, 2009

back injury.  Said 7% rating has been accepted and paid by the  

respondent-insurance carrier.

6.  All issues not litigated herein are reserved under the

Arkansas Workers’ Compensation Act.

7.  The parties agreed to stipulate that if the claimant’s

husband, Tim Craft had been called as a witness, he would

corroborate the claimant’s testimony. 

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

     1.  Whether the claimant sustained a compensable aggravation,

or recurrence back injury.

     2.  Temporary total disability benefits beginning December 22,

2009, and continuing until June 6, 2011.

     3.  Medical treatment.
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     4.  Controverted attorney’s fee.

     The claimant’s and respondents’ contentions are set out 

in their responses to the Prehearing Questionnaire.  Said

contentions are hereby incorporated herein by reference.

 The documentary evidence submitted in this case consists of

the transcript of the May 14, 2012, hearing, and the exhibits

contained therein.  The Telephone Deposition of Allan Gregorcyk,

taken on May 5, 2012, has also been made a part of the record.  It

is retained in the Commission’s file.    

     The following witness testified at the hearing: the 

claimant. 

                            HISTORY

     The claimant, age forty-six, at the time of the hearing, has

a high school education. While working for Arkansas Energy

Services, the claimant sustained a compensable back injury on July

10, 2009.  She began working for the respondent-employer on 

November 8, 2008.  The claimant worked as a driver of a tanker

truck, transporting water to gas wells for fracking purposes.

     She gave the following explanation of her July 10, 2009, 

compensable injury:

A. I was unloading -- trying to unload the valves -- I was
using a new trailer and the valves were very, very sticky.
There was two parts on the trailer that was really sticky that
was hard to do.  The valves were hard to use and the -- the
fitting that you had to put your hose on, everything was new.
The fitting was new.  The trailer was new.  And I couldn’t get
the cam-locks locked.  And there wasn’t a place where I could
put a pipe on it and pry it so I just tried to do everything
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physically.  I don’t give up.

Q. Okay.

A. The trailer won that day.

Q. Okay.

A. I had complained to the dispatcher at that time which was
Mark Hitchcock that that trailer was too hard for me to use,
please don’t send me out with that trailer again, but he still
did.  You know, you can’t get fussy.  The trailer needs to go.
The driver has to be competent to do all the work.

   She admitted to having injured her low back during this

incident.  The claimant began having pain down her left leg, into

her knee at that point.  She described her pain as being “sharp and

burning.”  As a result of her injury, the respondent-employer paid

for some medical treatment and temporary total disability

compensation, while the claimant was off work.  The claimant

verified that due to her July 2009 injury, she was off work until

November 3, 2009.

     The claimant admitted to undergoing treatment with Drs. 

Freeman, Meador, and Cathey during the period of time from July to

November (2009).  She agreed that she underwent an MRI in August of

2009. The claimant also received some medications, physical

therapy, and injections prior to returning to work.  The claimant

verified that Dr. Cathey assessed her with a 7% impairment rating

and released her to return to work.  According to the claimant, Dr.

Cathey recommended that she not undergo surgery.                 

     In November of 2009, the claimant was returned to light duty
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work for the respondent-employer.  At that time, the company was

going through a DOT audit.  Therefore, they had her organizing pre-

trip reports, and inspection reports from drivers and placing them

in the files.  The claimant also assisted Allen Gregorcyk, the

Human Resource Manager, by calling regarding employment applicants

to verify employment.           

     Upon further questioning, the claimant explained:

Q. Okay.  Let me show you what we’ve introduced into
evidence as a copy of the -- a driver’s daily log.  The date
of it is November the 12th of 2009.  Let me ask you do you
recognize this document?

A. Yes, sir.

Q. Did you sign this document?

A. Yes, sir, that is my signature.

Q. And did you turn it in?

A. Yes, sir.

Q. Okay.  Now, this type of document, is that -- it says
driver’s daily log.  Do you have to keep a daily log?

A. Yes, sir.

Q. Is that only for driving?

A. When I wasn’t driving, on the times that I was helping in
the office, I was not required every day to turn it in, but
before I go back into a truck, on previous logs to this, I’d
have to show on duty, not driving.

Q. Okay.

A. Because all of my hours, no matter if I’m working in the
office or I’m driving, has to be recorded on a federal
document.

Q. All right.  The driver’s daily log, there’s a notation
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here indicating that you’d hurt your back on that day.

A. Yes, sir.

Q. What happened -- this is November the 12th of 2009.  What
happened?

A. I was taking a bobtail truck for the shop from Damascus
down to the Peterbilt dealership to drop it off and to pick up
a second bobtail, and on the way back from Peterbilt on
Interstate 440 where the interstate meets a bridge, there was
a big dip in the road that I didn’t notice and hit it at the
speed limit and just went up and went down in the seat and I
knew there that it was bad.

Q. Okay.

     The claimant essentially testified that following this 

incident, she sought treatment from Dr. Cathey.  The claimant

admitted to treating with Dr. Cathey on December 28, 2009, and

undergoing an MRI on that same day.  According to the claimant, Dr.

Cathey again recommended that she not have surgery.  Ultimately,

the claimant came under the care of Dr. Harold Chakales, on June

30, 2010.  The claimant explained that it took her a long period of

time to get in to see a doctor because she had to put in for a

change of physician.  She stated that she had to find a doctor

willing to treat her.  According to the claimant, she was turned

down by three other surgeons before Dr. Chakales agreed to treat

her.

     She verified that between the time she saw Dr. Cathey and of

her seeing Dr. Chakales, her physical health was deteriorating.

She was in pain and crying.  The claimant admitted to undergoing a

hysterectomy hoping that might help her back pain, but it failed to
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do so.  She further admitted that Dr. Freeman was previously her

family doctor.

     Regarding her treatment with Dr. Chakales, she admitted that

a third MRI was conducted on her back.  The claimant admitted to

seeing Dr. Schlesinger. He recommended an injection, but the

claimant testified that she was unable to go through with it after

waiting for three hours in the waiting room in tears, and watching

other people come out in tears.  Therefore, the claimant returned

to see Dr. Chakales, and was then was seen by Dr. Wayne Bruffett,

an orthopedic surgeon. She admitted that Dr. Bruffett performed a

fusion surgery on February 3, 2011.                              

    The claimant gave the following explanation regarding her

surgery:

Q.   Can you tell us what you understand about where that
fusion surgery was conducted?

A. From my understanding from the first injury in July,
there was a slight bulging disk at S1, L5.  And after the
November injury, the disk I think got a little bit more
bulging but not enough.  After the third MRI, that particular
disk had completely herniated and that was when I needed
surgery.

Q. Okay.  And so it’s L5-S1?

A. Yes, sir.

Q. Okay.  Now, between the time that you had the surgery by
Dr. Bruffett, all the way back to the July incident, the
agreed-upon incident, all right?  Other than this November 12,
2009 circumstance that you were telling us about with the
truck bottoming out, other than that incident, did you have
any other incidents over that course of time?

A. No, sir.
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Q. Any other accidents?

A. No, sir.

Q. Whether -- anything whether it’s off the job or on the
job --

A. No, sir.

     The claimant essentially that when she first returned to work

on November 3, 2009, she experienced some pain, but the final

injections seemed to be reducing it.  However, she explained that

these injections did not eliminate her pain.  She stated, “I was

functional.  Not great, functional.”    

     With respect to the reporting of her November 2009 incident,

the claimant admitted that she was not surprised that Allen

Gregorcyk testified that he does not remember her reporting the

injury to him because he had a lot of things on his plate.  He was

a busy man, trying to do a lot of things.  She agreed that her

injury occurred during the course of time when an audit was being

conducted of the entire company.  The claimant also admitted to

talking to the gentleman(Jeff) running the shop about her injury.

     The claimant explained:

Q. This daily log form -- let me come back to that now.
What do you do with these daily -- driver’s daily logs?

A. In the dispatch office, there’s a wooden box that all the
drivers put their daily log in at that point.  That’s how they
were doing it.  So we just sat it in there and when dispatch
gets time, they file them in your driver’s file.

Q. Do you know who the dispatcher was on duty at the time
when this incident would have taken place?
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A. I believe --

Q. When you turned in the paperwork I should say, do you
know -- 

A. I believe it was Danny Thomas.

Q. Is Mr. Thomas still with the company?

A. No, sir.

Q. The -- do you know what happens in the way of turning in
this paperwork as far as where it goes from the time you put
it in the dispatcher’s box?

A. To the best of my knowledge, at that time, when the
dispatchers got time, they gathered everybody’s logs up and
put them in each individual driver file.  They were required
to hold onto a driver’s daily logs for six months.  After
that, they can dispose of them.

Q. Let me go back to when you got hurt in July.

A. Yes, sir.

Q. Did you have a driver’s daily log at that point?

A. Yes, sir.

Q. Was that your manner of reporting your incident at that
time?

A. No, sir.

Q. You verbalized --

A. I verbalized it and they gave me the paperwork to fill
out for the injury.

Q. Okay.  Which is different from this paperwork.

A. I wasn’t given any paperwork by anyone to fill out to
report the injury.  I thought this was the only way that I
could report it.

Q. Okay.  All right.

     On cross examination, the claimant essentially admitted that
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she had pre-existing low back problems, for which she has seen a

chiropractor and had a full body adjustment.  She admitted that

just four days before her July 2009 incident, she may have treated

with a chiropractor.   The claimant essentially admitted that she

may have complained of low back pain.  

     She admitted that during her injury of July 2009, she treated

initially with Dr. Cathey on September 3, 2009.  Dr. Cahey

recommended the conservative care, which included physical therapy,

injections, and prescription medication. She agreed with Dr.

Cathey’s reporting of her having responded favorably to the

treatment towards the end of her therapy session and after the

injections.  The claimant verified that around this period of time,

Dr. Cathey placed her at maximum medical improvement, which was on

November 3, 2009.  Dr. Cathey also released the claimant back to

work at Arkansas Energy Services.  The claimant admitted to

treating with Dr. Safman for fibromyalgia after Dr. Cathey released

her and after the November incident.  She further admitted to being

evaluated by Dr. Schlesinger, and that he recommended some

injections.  

     The claimant admitted that with the original injury of July of

2009, around the time Dr. Cathey released her, the pain had gotten

to a two to four on a ten-point scale.  She agreed that before

November of 2009, she never had any type of numbness of any type in

her legs or any radiating problems into her legs.  The claimant



11

further agreed that once she was released by Dr. Cathey in November

of 2009, and he put her at maximum medical improvement, he did not

prescribe any ongoing prescriptions.

     She admitted to undergoing an MRI in August of 2009, December

of 2009, and other one in October of 2010.  The claimant admitted

to having testified that it was her understanding that the October

2010 showed herniations, whereas the previous two MRIs had only

shown bulges at L5-S1.  The claimant admitted that at the time she

underwent the MRI on October 7, 2010, she had not worked at

Arkansas Energy or anywhere else since December 22, 2009. She

admitted that she underwent a normal nerve conduction study after

the December 2009 MRI, and before the October 2010 MRI.  The

claimant also admitted that a popping in her back occurred as she

rolled over in bed from a side position, to a back position.  This

popping occurred after the nerve conduction study, and before the

October MRI.  She admitted that after she rolled over in bed, her

symptoms of the numbness and burning down the leg got worse, and

went down into her foot.  The claimant also agreed that after the

incident at home, the pain level remained at a high level.  

     Under further questioning, the claimant testified:

Q.   All right.  Fair enough.  The October 2010 MRI also
showed findings at T11-12 and L4-5 that had not shown up on
your previous MRIs.  Do you think that happened in the
incident where you rolled over in bed and the back popped or
was it something else that happened after you left Arkansas
Energy?

A. I don’t know about the L4-5, I mean, there was pain down
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there so I don’t -- I don’t have the reports in front of me to
know what was shown when.

Q. Yes, ma’am.

A. As far as the T11, that was the first time I had the
middle back MRI done.

Q. Okay.

A. It had never been done before.  I had been complaining
about pain in the middle back.

Q. Okay.

A. But that was the first time that an MRI of the middle
back had been done.

Q. Did the middle back pain start after the popping incident
--

A. No.

Q. -- when you rolled over?

A. The middle back pain started after the November injury.

    Regarding the log entry form introduced into evidence, the

claimant admitted that this form is produced in duplicates.  She

admitted that the form she introduced into evidence, which is the

yellow copy, is her receipt copy.  The claimant testified that she

turned in the original copy to dispatch.  She admitted that she has

no independent proof that this form was actually drafted on

November 12, 2009.  

     Under further cross examination, the claimant testified:

Q. With your first injury in July, you reported the injury,
they set you up and got you medical treatment and the whole
process started, correct?

A. Yes, sir.
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Q. Okay.  And with this injury, you claim to have just
written a note --

A. Yes, sir.

Q. -- on a log sheet.

A. Yes, sir.

Q. Why didn’t you start the process like you’d started in
July, if you actually suffered a new different injury?

A. There was different management from the July injury to
the November injury.  Allen Gregorcyk wasn’t employed at
Arkansas Energy in the July incident.  He was in charge of
everything for the November incident.  So the July incident,
I don’t even remember who I reported it to, whether it was
John  (phonetic) or who, but they filed -- they had me fill
out paperwork and all that.

     The claimant also explained that she did not go through the

process with the alleged November incident and file a claim as she

had done with the July 2009 claim because she was already under the

care of Dr. Cathey.  The claimant admitted to seeking treatment for

her feet.  The claimant further admitted that she has not seen a

doctor since her June 6, 2011 visit with Dr. Bruffett because she

does not have any insurance and cannot afford treatment. 

     She denied having applied for unemployment benefits.  However,

the claimant admitted that she has applied for, and is now

receiving Social Security Disability benefits. 

     On redirect examination, the claimant testified:

Q. Okay, okay.  When you saw Dr. Cathey, this is in
September of 2009.  Now, this was after your original incident
but before the second.  Okay.  He indicated that you had a
left paracentral disk herniation L5-S1.  You’re aware of that?
A. I knew there was something with the L5-S1 but I don’t
remember what the problem was.  
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Q. And you saw Dr. Bruffett in December of 2010 before your
February surgery.  He indicated that you had a left
paracentral disk herniation L5-S1.  Is that your
understanding?

     A.   That sounds correct.

     Since her surgery, the claimant testified that she is not a

hundred percent, and the healing process is really rough.  However,

she testified that she can now make it through the day without

crying, and is able to function.  According to the claimant, she

takes a lot of Tylenol and Aleve, and is able to control her pain

with her activity.   

     Upon examination by the Commission, the claimant denied that

her symptoms ever completely resolved after her first injury of

July 2009.

    On May 4, 2012, Allan Gregorcyk’s telephone deposition was

taken.  He is a former employee of Arkansas Energy Services.  In

November and December of 2009, he performed job duties as the Human

Resource and Safety Manager.  However, he testified that it was the

policy of Arkansas Energy Services for a work-related accident to

be reported to dispatch, by completing an incident report.

Dispatch would then turn the report in to him, and he would

investigate the matter.

     Mr. Gregorcyk denied that the claimant ever reported to him

any work-related injury of her seat bottoming out in her truck

during an alleged incident of November 12, 2009, while driving to

or from Peterbilt, in Little Rock.  However, he admitted that since
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it has been more than two and a half years since the incident in

question, to the best of his knowledge, he does not recall a report

or incident, or, written incident report being given to him. He

further testified that to the best of his knowledge, when the

claimant left the company in December of 2009, she did not make any

mention of any alleged second accident happening at any point in

November of 2009.       

     On cross examination, Mr. Gregorcyk admitted that the claimant

was correct in referring to dispatch in a  general way as the

office of the dispatchers.  According to Mr. Gregorcyk, Arkansas

Energy is a twenty-four seven (27/4) trucking company.  Therefore,

as a general rule, there are two day dispatchers and two night

dispatchers. 

   Upon being questioned about the driver’s daily log, Mr.

Gregorcyk admitted that those documents did not generally cross his

desk.  He admitted that as he started his employment in August of

2009, the claimant had a claim that stemmed from two or three

months prior.  He admitted to having assisted the claimant with her

first claim.  Mr. Gregorcyk further admitted that the claimant

could have turned in her daily driver’s log of November 12, 2009,

to the appropriate person and that person failed to give to him.

He admitted that he never had an opportunity to observe the

claimant in her pre-injury(before July 2009) condition because he

had not started working for the company.         
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     He admitted that the claimant asked him about taking Family

Medical Leave for her back.  According to Mr. Gregorcyk, the

claimant had gone on line and done some research and found she was

entitled to it.  Mr. Gregorcyk admitted that he was not aware of

any other incidents in which the claimant may have hurt herself

whether on or off the job.         

     The medical evidence demonstrates that on September 29, 

2005, the claimant presented to the Lakewood Family Medicine

Clinic.  Dr. Kurt Lindberg evaluated the claimant due to complaints

of back pain, and right shoulder and arm pain. The claimant

reported that she believed that these symptoms resulted from a Jet

Ski accident.  According to this clinic note, the onset of her pain

had been occurring in a persistent pattern for some three months.

The claimant characterized her symptoms as a dull ache, shooting,

and burning.  Her pain was described as being located in her upper

back. The claimant was assessed with “neuralgia, neuritis and

radiculitis, unspecified,” for which Neurontin was prescribed.

     On July 6, 2009, the claimant completed a Patient History Form

for Chiropractor Ken Sowers.  The claimant reported that the reason

for her visit was “pain.”  She stated that the duration of her

symptoms was “years.” The claimant denied that her condition was

getting progressively worse.  At that time, the claimant described

her pain as burning, tingling, numbness and aching. She also

reported that her pain interfered with her work, sleep, daily
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routine, and recreation.  

     The claimant sought treatment from Dr. William H. Freeman, on

July 15, 2009 due to complaints of back pain and related symptoms.

She presented to Dr. Freeman after having hurt her back at work

during the end of last week.  The claimant reported that she pulled

and pushed some valves on heavy machinery, and felt she was

straining her back.  At that time, the claimant was having a lot of

back spasms with occasional shooting pain, down her legs.  He

assessed the claimant with “back pain with musculoskeletal strain,”

for which he prescribed Naproxen and Flexeril.  

     On July 31, 2009, the claimant saw Dr. A. Sharon Meador due to

her work-related back injury of July 10, 2009.  The claimant had a

chief complaint of “I hurt my back.” Dr. Meador assessed the

claimant with “lumbar strain, with no objective findings of

neurological deficit and previous neck surgery.”

     Dr. Freeman also continued to treat the claimant for chronic

back pain and other unrelated symptoms.  

     On August 7, 2009, the claimant underwent follow-up 

evaluation by Dr. Meador.  The claimant reported that her back was

better, but was still hurting.  There was one spot just to the

right of the midline, in the upper lumbar area that hurt all the

time. At that time, her lower lumbar areas hurt off and on

depending on what she was doing.  Dr. Meador’s assessment was

“lumbar strain, with no objective findings of neurological deficit
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and previous neck surgery,” for which a medication regimen was

prescribed along with physical therapy.

     An MRI of the lumbar spine on performed on August 12, 2009,

demonstrated that the claimant sustained a “L5-S1 broad-based left

paracentral disc protrusion.”  

     The claimant saw Dr. Meador for a follow-up visit on August 

21, 2009 due to continued complaints of back pain.  Her assessment

was “lumbar strain, with no objective findings of neurological

deficit, abnormal MRI, and previous neck surgery.” Dr. Meador

continued the claimant’s modified work duty, physical therapy

treatment, and medication regimen.  

     Dr. Steven Cathey evaluated the claimant on September 3, 

2009. The claimant reported that although she has seen

chiropractors in the past for “sore muscles,” in her lower back,

she denied any significant history of low back pain or injury. The

claimant reported a history of having injuried her while “pulling

on valves” while at work. Dr. Cathey’s assessment/plan was as

follows:

I suspect the patient did suffer a small disk herniation at
L5-S1 as a result of the occupational injury of 7/10/2009.
Since she is neurologically intact and says her pain is
nowhere near as bad as that which she experienced at the time
of her cervical disc herniation.  I believe conservative
treatment is still warranted.

We will arrange some additional physical therapy at Dr.
Schlesinger’s facility as well as some lumbar epidural steroid
injections. 

The patient will remain on “light duty” pending a follow-up
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evaluation here in 1 month or sooner should new problems
arise.

     On October 5, 2009, the claimant saw Dr. Cathey for a follow-

up visit. The physical therapy had aggravated the pain in the

claimant’s lower back.  She had been unable to work since September

14, 2009, and was taking hydrocodone. Dr. Cathey stated, in

relevant part: Although her employer has indicted that there is

some “light duty” available, I do not believe Ms. Rydzeski will

identify any improvement unless she is off work while she continues

conservative treatment.”

     The claimant returned to Dr. Meador on October 7, 2009.  At 

that time, Dr. Meador’s assessment was “Lumbar radiculopathy, L5-S1

disc herniation, and associated myofasical pain.” Dr. Meador

recommended that the claimant undergo L5-S1 epidural steroid

injections.

     Dr. Cathey saw the claimant for a follow-up visit on November

3, 2009.  At that time, he noted that the claimant was responding

favorably to treatment.  Specifically, the pain in her lower back

and left leg had resolved following a series of epidural steroid

injections administered by Dr. Annette Meador.  He wrote:

DIAGNOSTIC STUDIES: A [sic] MRI scan of her lower back
confirmed the presence of a small disc herniation at L5-S1 on
the left.

ASSESSMENT/PLAN: In my opinion, Ms. Rydeski[sic] has reached
maximum medical improvement with regard to the occupational
injury of 07/10/2009.  According to AMA Guideline, she is
entitled to a 7% permanent partial impairment rating of the
whole person.
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I am giving the patient full release to return to work
tomorrow without restrictions.

     An MRI of the lumbar spine performed on December 28, 2009,

demonstrated:

1.  Superiorly directed T11/T12 disc extrusion without canal
stenosis.  Mild left neural foraminal narrowing is present
this level.
2. L3/L4 inferiorly-directed to disc extrusion with mild left
neural foraminal narrowing.
3.  L5/S1 central disc protrusion without neural foraminal
narrowing.

     On that same date, the claimant underwent evaluation by Dr.

Cathey.  He wrote:

HISTORY: Ms. Rydzeski returned today after suffering another
setback at work.  According to the patient on November 16,
2009, the seat of her truck “bottomed out”. [sic] Since then,
she has experienced increased pain in her lower back with
radiation, now, down bother lower extremities.  She says her
right leg was not affected until this most recent setback.

ASSESSMENT/PLAN: I indicated to Ms. Rydzeski that, at this
point, the only other option left is to proceed with an L5-S1
laminectiomy and discectomy on the left.  That said, I do not
expect operative intervention to alleviate any of her right-
sided symptoms in view of the fact that two MRI scans of lower
back show no evidence of right-sided nerve root impingement.
The patient said she would want a second opinion before
considering operative intervention. I told her that is a
simple issue to resolve.  I will give her a second opinion
today-do not have surgery.  I say this because I cannot
guarantee lumbar disc surgery will alleviate all or even any
of her current symptoms.

I believe the time has come for Ms. Rydzeski to change
physician.  We do not have a very good rapport, and I have
exhausted all the conservative treatment options that seem
appropriate in this case.

The patient is going to talk this over with her workers [sic]
comp carrier.

   On May 6, 2010, the claimant presented to Dr. Freeman
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complaining of back pain.  He noted that she had problems since

last July.

     The claimant saw Stacy Zimmerman on June 9, 2010, due to 

bilateral foot pain and swelling, along with some mild erythema.

Dr. Zimmerman assessed the claimant with “bilateral foot pain, and

physchogenic myalgia,” for which he referred the claimant to Dr.

Safman, a fibromyalgia specialist to confirm diagnosis is

appropriate.

     Dr. Harold Chakales initially evaluated the claimant on June

30, 2010 due to complaints of pain as a result of work-related

injuries.  At that time, his  assessment was “lumbar disc syndrome

by history.”  Dr. Chakales injected the trigger point of the back

with lidocaine and cortisone, and prescribed pain pills and muscle

relaxers.  The claimant continued to treat with Dr. Chakales due to

ongoing symptoms of low back pain and sciatica.                  

      A nerve conduction study report dated September 7, 2010 with

an impression of normal study of both lower extremities.  

     An MRI of the lumbar spine was performed on October 7, 2010,

with the following impression:“1.  L5-S1 leftward disc herniation.

2.  L4-5 facet hypertrophy and developing collisional lesion of the

pars inter-articularis of L4 bilaterally, more pronounced on the

left.”

     On October 22, 2010, the claimant underwent initial 

evaluation by Dr. Bruce Safman:
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IMPRESSION/PLAN:
I believe she has fibromyalgia.  I do not think that there is
pathology in the lumbar spine, which is very localized, is
responsible for her diffuse problems.  I would not recommend
any surgery.  She has an L5-S1 leftward disk herniation but
has tenderness bilaterally.  I not think the facet changes at
L4-5 are responsible for her diffuse pain....

     The claimant underwent consultation by Dr. Scott Schlesinger

on November 12, 2010 due to a chief complaint of lower back pain.

He stated that the claimant’s MRI scan of the lumbar spine

demonstrated a disc protrusion at L5-S1.  He recommended that the

claimant be treated conservatively and they go ahead and proceed

with epidural steroid injections of the lumbar spine.

     Dr. Wayne Bruffett saw the claimant in consultation on 

December 29, 2010 due to low back pain with left leg pain.  His

impression was “Herniated disc, lumbar spine, and degenerative disc

disease, lumbar spine.”  He stated that he believed the claimant

was symptomatic from the L5-S1 disc herniation.  They discussed

nonoperative versus surgical management.  The claimant expressed an

interest in surgery.  In this respect, Dr. Bruffett recommended a

microdiscectomy at L5-S1, on the left versus a complete discectomy,

decompression and interbody fusion. On February 3, 2011, Dr.

Bruffett performed lumbar fusion surgery.  

    The claimant saw Dr Bruffett for follow-up on February 23,

2011.  She was doing exceptionally well.  Her preoperative left leg

pain was gone and her back felt much better.  However, the claimant

was having some issues with her right leg, but this was somewhat of
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a diffused pain. Dr. Bruffett’s assessment was “status post

decompression and interbody fusion.”

     On March 28, 2011, Dr. Bruffett saw the claimant for a follow-

up visit.  At that time, there was no change in her exam.  Dr.

Bruffett reported in a follow-up note of April 25, 2011 that the

claimant was not doing as well as last month. 

     The final medical record demonstrates that the claimant saw

Dr. Bruffett on June 6, 2011.  At that time, the claimant seemed to

be doing pretty well.  The claimant had no major complaints, she

had been swimming, and that seemed to be helping with her back as

well.  His impression was “four months status post decompression

and interbody fusion.”  Dr. Bruffett stated the following plan:“I

think Ms. Rydzeski has done great.  She can probably just come back

and see us as needed.  She has been a pleasure to care for.”

     A copy of the claimant’s Driver’s Daily Log dated November 12,

2009 was submitted into evidence.  According to this log, the

claimant drove from Damascus to Little Rock.  She wrote, “Hurt back

in truck went home early.”

                          ADJUDICATION 

A.  Recurrence or Aggravation

    The Arkansas Court of Appeals discussed the difference 

between a recurrence and an aggravation in Maverick Transp. v.

Buzzard, 69 Ark. App. 128, 130, 10 S.W. 3d 467, 468 (2000), as

follows:
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An aggravation is a new injury resulting from an independent
incident.  Farmland Ins. Co. v. DuBois, 54 Ark. App 141, 923
S.W. 2d 883 (1996).  A recurrence is not a new injury but
merely another period of incapacitation resulting from a
previous injury.  Atkins Nursing Home v. Gray, 54 Ark. App.
125, 923 S.W. 2d 879 (1996).  A recurrence exists when the
second complication is a natural and probable consequence of
a prior injury.  Weldon v. Pierce Bros. Constr., 54 Ark. App
344, 925 S.W.2d 179(1996).  Only where it is found that a
second episode has resulted from an independent intervening
cause is liability imposed upon the second carrier. Id.  

     Here, the parties stipulated that the claimant suffered a 

low back injury, on July 10, 2009, as she pushed pulled on some

valves, while working for respondent-employer.  Thereafter, the

claimant sought treatment from 

Drs. Freeman, Meador, and Cathey.  

     The claimant underwent an MRI of the lumbar spine on August

12, 2009, which revealed a “L5-S1 broad-based left paracentral disc

protrusion.”  Following this August of 2009 MRI, both Dr. Cathey

and Dr.  Meador assessed the claimant with “L5-S1 disc herniation.”

As a result, Dr. Cathey recommended that the claimant undergo

conservative treatment for her admittedly compensable back 

injury, in the form of lumbar epidural injections, physical therapy

treatment, and a medication regimen.

     On November 3, 2009, Dr. Cathey pronounced the claimant to 

be at maximum medical improvement.  Dr. Cathey assessed her with a

7% permanent anatomical rating, and released her to work without

any restrictions.  The respondents have accepted and paid this 7%

rating.
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     The claimant returned to work for the respondent-employer, in

November of 2009.  Her testimony demonstrates that when she 

returned to work in November, the injections had helped in reducing

her pain, but they did not totally eliminate her pain.  She

described her condition as “Not great, functional.”  The claimant

rated her pain level to be at a two to four, on a scale of ten.  

     Nonetheless, the claimant credibly testified that there was an

incident on November 12, 2009(just nine days after her release to

return to work by Dr. Cathey), wherein the seat of her truck

“bottomed out,” due to “a big dip in the road.” 

   Following this November 12, 2009, incident, the claimant

returned to Dr. Cathey.  It appears that the claimant was

discharged from Dr. Cathey’s care on December 28, 2009,  because

the two of them did not have a good rapport.  An MRI of the lumbar

spine was performed on that same date demonstrated, “L5-S1 central

disc protrusion, without neural foraminal narrowing.”

   On May 6, 2010, the claimant presented to Dr. Freeman

complaining of back pain.  He noted that the claimant had back

problems since last July( 2000).   

    Subsequently, the claimant was granted a change of physician

order to treat with Dr. Chakales.   An MRI was performed on October

7, 2010, which revealed “L5-S1 leftward disc herination.”

Ultimately, the claimant came under the care of Dr. Bruffett.  He

opined that the claimant had a “disc herniation at L5-S1,” for
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which he performed lumbar fusion surgery.   

     The medical records and the claimant’s testimony demonstrate

that her back symptoms had not completely resolved between the time

of the injury on July 10, 2009, and incident of November 12, 2009.

The parties also stipulated that had the claimant’s husband been

called as a witness, he would have corroborated the claimant’s

testimony. 

     Based on the claimant’s credible testimony concerning  

her ongoing symptoms and the episode of November 12, 2009; the

stipulated testimony of her husband; and because of her continued

back problems at the same level(L5-S1), and a diagnosis both,

before and after November 12, 2009, of a herniated disc at said

level, I find that the claimant’s back difficulties had not

resolved at the time of the November of 2009 event, and that the

problems she experienced at that time, were the “natural and

probable consequence of her original injury, and thus a recurrence

thereof.  Hence, the claimant’s back difficulties after the 

November 12, 2009 event are compensable.         I

     In summary, I find that the preponderance of the evidence 

shows that the claimant sustained a compensable recurrence back

injury.

     While I recognize there was testimony concerning an incident

where the claimant turned over in bed and felt a pop, the evidence

does not demonstrate that this activity was unreasonable or rose to
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the level of an independent intervening cause.  

B.  Medical Treatment      

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §

11-9-508(a).  The claimant bears the burden of proving that he is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999).   

     The claimant proved by a preponderance of the evidence that

all of the treatment of record was reasonably necessary to treat

her compensable back injury, including the fusion surgery, based

upon Dr. Bruffett’s recommendation of the same.  Here, the evidence

demonstrates that despite extensive conservative treatment, the

claimant continued with persistent ongoing back symptoms.  In

addition, to this claimant’s testimony and the medical evidence

demonstrate that the claimant’s symptoms were significantly reduced

by this surgery.         

     While I realize there were recommendations against surgery,

considering the ongoing and persistent nature of the claimant’s

symptoms, and because the surgery provided the claimant with some

relief of her symptoms, little weight has been attached to said

recommendations.         

C.  Temporary Total Disability 

   An injured employee who suffers an unscheduled injury is

entitled to temporary total disability compensation during the time

that she is within her healing period and totally incapacitated to
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earn wages.  Arkansas State Highway and Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981). 

      Based on the evidence presented in this case, I find that the

claimant has remained within her healing period and suffered a

total incapacity to earn wages beginning on December 23, 2009, (the

day after she left her employer due to debilitating pain and

related symptoms), and continuing until June 6, 2011.  At which

point, the claimant was released from Dr. Bruffett’s care. 

   Hence, I therefore find that the claimant proved by a

preponderance of the evidence her entitlement to temporary total

disability compensation from December 22, 2009, and continuing

through June 6, 2011. 

D.  Attorney’s Fee 

     The respondents have controverted this claim for additional

benefits in its entirety.  Therefore, the claimant’s attorney is

entitled to a controverted attorney’s fee on all indemnity benefits

awarded herein to the claimant, pursuant to  Ark. Code Ann. §11-9-

715.

              FINDINGS OF FACT AND CONCLUSIONS OF LAW  

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has       
         jurisdiction of the within claim.

     2.  The employee-employer relationship existed on or about
         November 12, 2009, and July 10, 2009.
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3.  The claimant sustained a compensable injury to her lower
         back on July 10, 2009.

     4.  At the time of her compensable injury, the claimant’s   
         average weekly wage of $881.83, entitled her to 
         temporary total disability and permanent partial 
         disability compensation in her amount of $550/$413, 
         per week, respectively.        

5.  The claimant has been released with a 7% permanent
         partial impairment as of November 3, 2009, for her July 
         10, 2009 back injury.  That 7% rating has been accepted 
         and paid by the respondents insurance carrier.

6.  The parties agreed to stipulate that if the claimant’s
          husband, Tim Craft had been called as a witness, he would
         have corroborated claimant’s testimony. 

     7.  The claimant proved by a preponderance of the evidence  
         that she sustained a recurrence back injury.  
 

8.  The claimant proved that all of the medical treatment 
         of record was reasonable and necessary treatment for 
         her compensable back injury.   

9.  The claimant proved her entitlement to temporary total 
         disability from December 22, 2009 through June 6, 2011. 

    10.  The claimant’s attorney is entitled to a controverted 
         attorney’s fee on the indemnity benefits awarded herein.

    11.  All issues not litigated herein are reserved under the
         Arkansas Workers’ Compensation Act.

                              AWARD

     Respondents are directed to pay benefits in accordance with

the findings of fact set forth herein this Opinion. 

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity
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benefits awarded herein.  This fee is to be paid one-half by the

carrier and one-half by the claimant. 

     IT IS SO ORDERED.

     ________________________
 CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE

CH 
    
 


