
1

 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G104590

DANNY COX, 
EMPLOYEE CLAIMANT

ROYAL OAK ENTERPRISES, LLC, 
EMPLOYER RESPONDENT

CHARTIS CLAIMS, INCORPORATED,
INSURANCE CARRIER/TPA                             RESPONDENT

                OPINION FILED JANUARY 26, 2012               
            
A hearing was held before Administrative Law Judge Chandra
Hicks, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Ms. Laura Beth York,
Attorney at Law, Little Rock, Arkansas. 

Respondents were represented by Ms. Melissa Wood, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on

December 12, 2011, in Little Rock, Arkansas.  A Prehearing

Telephone Conference was conducted in this case on October

17, 2011.  A Prehearing Order was entered in this claim on

that same date.  This Prehearing Order set forth the

stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  I hereby accept the following stipulations:

1.  The Arkansas Workers’ Compensation Commission has
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jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on March 24, 2011, and at all relevant

times.

3.  The claimant’s average weekly wage at the time of

his alleged injury was $297.44, which entitles him to 

a temporary total disability compensation rate of $198.00,

and a permanent partial disability compensation rate of

$154.00.

     4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

6.  The respondents are entitled to an offset for any

unemployment benefits received by the claimant.

 7.  Claimant did not give notice of his alleged injury

until March 30, 2011.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Compensability of the claimant’s alleged back 

injury of March 24, 2011.

     2.  Medical treatment.

     3.  Temporary total disability from March 30, 2011, to 

a date yet to be determined. 

4.  An attorney’s fee. 
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     The claimant’s and respondents’ contentions are set out

in their respective Responsive Filing. These are hereby

incorporated herein by reference.         

     The documentary evidence submitted in this case consists

of the hearing transcript of December 12, 2011, and the

documents contained therein. 

     During the hearing, the following witnesses testified: 

the claimant, Chris Grinder, and Laura Hopper.  

                       DISCUSSION

     At the time of the hearing, the claimant was 31 years 

old.  He completed the 9th grade.  His prior work experience

since leaving school has been that of a general laborer.  The

claimant has worked doing boiler making jobs for oil

refineries.  He has also worked as a clerk at liquor store.

In addition, the claimant has done some mechanic-type work at

odd jobs.

     The claimant began work for Royal Oak Enterprises 

through a temporary agency in July of 2010.  Royal Oak hired

the claimant some three months later in October of 2010. He

explained that Royal Oak is a charcoal plant.  They make, bag

and distribute charcoal. The claimant worked in the bagging

shed area, as a general laborer.

     He gave the following explanation of his job duties:

A I would work in the bagging shed bagging, or sewing,
or stacking pallets of charcoal.
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Q Okay.  Tell me about that job in the bagging area.
What exactly were you doing?

A We would switch off after every break, you know. 
But there's these two hoppers where the charcoal comes
out.  And you put the bag underneath there, and it fills
up, and you lift it off the deal and twist around and
hand it to a sewer.  The person there, standing there,
who weighs it to a certain whatever bag weight it is, and
they sew it, run it through the sewing machine.  And then
it goes down the belt to where the stackers are back
there stacking the pallets, basically.

     The claimant denied that he had never experienced any 

pain or problems with his low back prior to March 24, 2011.

However, the claimant admitted that he had one minor problem

in 2006, but it was only one visit.  According to the

claimant, he underwent a massage and has never gone back

since.  The claimant stated that in 2006, he pulled a sciatic

nerve.  He denied that this was a work-related injury.  He

treated once with Dr. Holt.  The claimant denied undergoing

any treatment for his low back between 2006 and 2011.       

     He testified:

Q Okay.  Now, tell me what happened on March 24th,
2011.

A We went in.  I think we started, I think it was 6:00
to 2:30, or whatever.  We went in the bagging shed as
usual, and there wasn't a whole lot of charcoal back
there, and we bagged it all out.  And when that happens,
we go to the supervisor and ask him if there was anything
else we needed to do while, you know, to where we would
know where to go.  And then me and Chris Brewer was sent
to go cut blocks, which they use to build the floors in
the kilns.  And we went out there to cut them blocks, and
Chris Brewer was running the chainsaw.  And I was moving
them out of his way as he was cutting so, you know, they
wouldn't be all around his feet.   And later on that day,
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I don't know the time, it was almost -- it was almost
quitting time, I felt just all of a sudden just a real
sharp pain in my lower back.  And I felt back there, and
it was a little knot, and I thought, well, it was just
because we had been off work for four weeks or whatever.
We was laid off.  I thought it was just a sore muscle.
Well, I mean, it was almost quitting time, and I was off
the next two days the following weekend.  So I figured,
well, I'll just go home and rest it.  It's probably just
from being off work, probably sore.  And it just kept --
it just progressed.

Q And I'm going to stop you right there and back up
and ask you a couple of questions here.  You mentioned
being off of work.  You had been off of work
approximately four weeks before this injury, correct?

A Yes.

Q Okay.  And your employer had laid everybody off?

A Yes.

Q Okay.  And you collected unemployment during that
time?

A Yes.

Q Okay.  And you go back to work, and you are
throwing, or I'm sorry, cutting these blocks.  Were you
picking them up?

A I was moving them.

Q You were moving them.  Okay.   About how much did
each of these blocks weigh?

A I'd say 50 plus pounds.

Q And how far are you moving them?

A About four feet.  I had two separate piles, four
feet from the cutter.

Q Were you having to bend and pick them up off the
ground?

A Yes.
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Q Okay.  What were your normal work hours?

A It would change up wintertime, summertime.
Summertime, probably 6:00 to 2:30, and wintertime, 5:00
o'clock till 1:30, I think.

Q Okay.  About what time of day did this injury
happen?

A I'd say 2:00, 2:15.  It was right before time to
leave.

Q Did you report the injury to anyone that day?

A Chris Brewer.

Q Chris Brewer.  Now, who is Chris Brewer?

A He's another employee.

Q Okay.  You didn't report this to your supervisor
that day?

A No, ma'am.

Q And why not?

A Well, I just felt it was just a sore muscle that it
was from being off work.  I thought that I could rest it
up over the weekend and go back to work and be better, I
mean.

     The claimant’s alleged injury occurred on Thursday, and

he was scheduled to be off work on Friday and Saturday.  He 

essentially stated that he felt the same over the weekend, and

his condition did not change.  According to the claimant, over

the weekend, he laid on the couch with an ice pack on his

back. 

     Although the claimant was scheduled to work on Sunday, he

testified that he was unable to go in.  The claimant testified
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that on Monday, he was scheduled to work, but was told by

another coworker, Chris Brewer, that they were not working

that  day.  According to the claimant, some work had to be

performed at the plant.  The claimant testified that on

Tuesday, he was still hurting.  Therefore, he went to see a

chiropractor.  Once the claimant arrived in town, he maintains

that he was able to call Chris Grinder, his supervisor, to let

him know that was going to see the chiropractor because his

back was really sore.

     He admitted he saw the chiropractor on March 29th, but 

did not complete any paperwork on his injury until March 30th.

The claimant denied that the respondents have provided him

with any treatment.  According to the claimant, his expenses

have been paid out of his pocket.  Ultimately, the claimant

had an MRI, which he paid for out of his own pocket.  This MRI

was ordered by Dr. Holt.  He stated that it is his

understanding that he has a disk extrusion at L4-5.  Dr. Holt

recommended that the claimant see a neurosurgeon.  The

claimant verified that he would like to see a neurosurgeon.

     As of the date of the hearing, the claimant testified 

that his back is doing about the same.  He also testified that

he gets sharp pains down his left leg and hip, and down his

lower back.  He maintains that his back is sore all the time.

The claimant essentially testified that he got temporary
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relief from the treatment provided by Dr. Holt.  Thereafter,

the claimant treated with Dr. Irvin, his family doctor.  

     The claimant agreed that his last day of work was March

24, 2011.  He denied that he has been paid any temporary total

disability compensation.  The claimant verified that Dr. Holt

released him to light duty on April 5, 2011.  According to the

claimant, he called Mr. Grinder while at Dr. Holt’s office, 

and advised that he had been released to light duty work, but

was told there was no light duty work available.     

     He stated that his workers’ compensation and short-term

disability claims were denied.  The claimant also stated that

he notified his employer a few times of his treatment and what

was going on. However, the claimant did not return for follow-

up care with the chiropractor or get any treatment after

undergoing the MRI, which was performed on June 24th.  

     Under cross examination, the claimant admitted that 

during his deposition testimony, he testified that he has

never had any prior workers’ compensation claims.  The 

claimant further testified that he has had a couple of broken

legs due to fights.  He again verified that he has gone in to

see a chiropractor/Dr. Holt, one time in the past, which was

in 2006.  

   With regard to additional job duties, the claimant

explained:                
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A Yes.

Q You also drove a loader for Royal Oak, is that
right?

A Yes.

Q Can you tell us what that involves physically?

A Driving a loader, getting -- cleaning off the
concrete pad, the charcoal on it, and the wood that
didn't burn, and also unloading slab trucks when they
came in.

Q So when you say cleaning off, is that with a broom
or something?

A No, that's with the bucket on the loader.

Q Okay.  So most of your job there consisted of
operating a machine, correct?

A No, I only did that for just a short time.

Q What about driving the loader itself?

A Yeah, that was just a short time.

     The claimant verified having received the plant rules and

regulations regarding the immediate reporting of any injury to

his supervisor.  Although the claimant verified his signature

on this document, he denied having read through it.  However,

he admitted to having mentioned the incident to Chris Brewer

on the day of the alleged incident, but did not mention it to

his supervisor.  

     Specifically, the claimant testified:

Q As I understand it, you were scheduled to be off the
following Friday and Saturday, but you were supposed to
return on Sunday, correct?



10

A Yes.

Q And you didn't call your supervisor on Sunday and
say, I can't come in, did you?

A Well, I made a couple of attempts, and I can't get
out at my house.  I got a voice mail.  I might have left
a voice mail, I don't recall.

Q Who would you have left a voice mail with?

A I don't remember.  I don't remember if I did.

Q If you told somebody, who would it be?

A Well, I’d call my boss, but --

Q Who, Chris Grinder?

A Yes, ma'am.

Q All right.  So you might have left him a voice mail?

A I might have, I don't remember.

Q Should you have if you were supposed to be at work?

A Yeah.

Q You told me in your deposition then Monday you
weren't supposed to go to work, correct?

A No, we was off.

    The claimant admitted he felt he might be able to take

care of his back situation with a visit to the chiropractor.

He admitted that he continued to see the chiropractor until

his attorney’s office advised him not to.  He further agreed

that he went back for a follow-up visit with Chiropractor

Holt.  At that time, Dr. Holt reviewed his MRI.  However, the

claimant maintains that he does not recall whether Dr. Holt
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recommended that he see a medical doctor.  Upon further

questioning, the claimant could not recall if he stated during

his deposition that Dr. Holt did not recommend that he see a

medical doctor.   

   With respect to his employment with the respondent-

employer, the claimant stated:          

Q Did you get a letter from Royal Oak indicating that
you needed to either show up for work by September 28th,
or let them know what was happening with you?

A Yes.

Q And in response to that, you didn't do anything, did
you?

A Well, no, because it was so far along.  I mean, they
knew what was going on with me.

     The claimant admitted to talking to an adjuster about his

claim.  He further verified that he was honest with her. The

claimant admitted that he stays home with his five-year-old

daughter while his wife works.

     Regarding prior treatment, the claimant explained:

Q I had asked you in your deposition, besides that one
visit to the chiropractor in 2006, did you have any other
prior treatment for your back, and you told me no, is
that correct?

A No.  Yeah, that's correct.

Q When you first started describing your pain for the
Judge, you kind of motioned to one side or the other of
your back.  Can you tell us which side bothers you worse?

A The left side.

Q Okay.  Looking at some of your medical records, Mr.
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Cox, it looks like you did in fact go to the chiropractor
on  August 10th of 2010.  Do you remember that?

A No, that's not possible.

Q It's not possible.  So if we have records from Holt
Chiropractic showing that you were seen on that day, and
it looks like on page two of our medical exhibit shows
thoracic pain left side?

A That's not possible, because I got hired on that
temp agency in July, and I didn't miss one day in them
three months in my probation period.

Q There were different periods of shut-down when the
plant wouldn't have been opened, is that correct?

A The weekend.

Q Okay.  So you're saying if the chiropractor has this
record of you coming in, it's just false?

A Yeah, I mean, I wasn't there.

Q There's also --

A Now, my dad is Danny Cox, also.

Q Okay.  Well, when requesting records from their
office I would assume the chiropractor would know the
difference between you and your father.  Would you not
agree with that?

A I hope so.

Q Is it accurate that your pain is on the left side,
as reflected in this note?

A Yes, ma'am.

     Under examination by the Commission, the claimant 

admitted that to his knowledge, his father has not treated

with Dr. Holt.  The claimant also admitted that he has not had

problems in the past with mix-up of his medical records with
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this doctor.  Although the claimant testified that he does not

know his father’s age, he verified that his father lives in

Big Flat.     

     Chris Grinder testified on behalf of the respondents.  

He is plant manger at Royal Oak Enterprises. Mr. Grinder

admitted that he is the claimant’s supervisor.

     Mr. Grinder testified:

Q Can you tell us what the procedure is at Royal Oak
if any of your employees have a work-related injury?

A When they come to my office, or come to me on the
yard, I'll sit down with them and find out exactly what
happened.  We'll get the accident investigation report,
the incident investigation report.  We'll get it out, and
we'll jot everything down that they told me.  And if
there's a witness, we add that person as well, and get
their statement as well.

Q Okay.  And how would the employees know about this
procedure there?

A When we hire them on, whether it is a temporary
service or just if I hire them straight on, either way,
that day, within that day or the next morning, we'll go
in there, and we'll do a -- I'm going blank -- we do a --

Q Orientation?

A -- orientation, you know.  We sit down, and there's
like four pages of orientation that we do.  We do the
PPE, we do, you know, we do the fire hydrants, we show
everything, where everything is at.  That way they're
aware.   We'll go to the break room, and the FMLA  chart
is on the board, and they know about that.  

Q Is the workers' comp poster also contained --

A Yes.

Q -- in the same area?
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A Correct.

Q And how often would, say, Mr. Cox go into the break
room typically?

A Several times a day for bathroom purposes, because
that's where our restrooms are at, and also for three
breaks a day.

Q I also went over with him the rules and regulations.
Is that something that Royal provided to me as far as you
know?

A Yes.

Q And that's something that does contain information
about what should be done in the event of a work-related
injury, correct?

A Correct.

     Mr. Grinder admitted that he worked on March 24, 2011. 

He denied that at anytime during that day the claimant

mentioned he had hurt himself.  Mr. Grinder stated the

claimant had his cell phone information and could have

contacted him over the weekend.  According to Mr. Grinder, he

receives calls from employees outside of normal business

hours.  However, he denied having received a call or voice

mail from the claimant over the weekend.

    He agreed that the claimant was scheduled to work on

Sunday, and should have called to let him know he was not

coming in, but the claimant failed to do so.  He agreed that

there was notice given to him until March 30th.  At that point,

the claimant went in and talked to Mr. Grinder about what

happened.  He agreed that when he talked to the claimant, he
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had already been to the chiropractor.  Mr. Grinder admitted

that there is no light duty work at Royal Oak.  

     Mr. Grinder testified:

Q As I understand it, a letter was sent that notified
him he needed to return by September 28th when his FMLA
ran out, does that sound correct?

A Yes.

Q Have you received any notification from him since
then or any contact?

A No.

Q Did he show up on the 28th?

A No.

Q When is the last time that you talked to Mr. Cox?

A I believe it was on the 18th of August was the last
time that we had contact.

     On cross examination, Mr. Grinder testified that he 

asked Mr. Brewer if the claimant ever told him about an

accident, and he verified that the claimant mentioned

something to him on the way home.  

     He admitted that he conducted an investigation into 

the claimant’s injury.  He weighed the blocks to make sure

that they were okay.  Mr. Grinder denied that the claimant was

provided any treatment by Royal Oak.  According to Mr.

Grinder, injured employees are provided treatment through

Mountain View Hospital.  

     Mr. Grinder explained:
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Q You last spoke to the claimant in August?

A Yeah, I believe so.  I believe it was August the
18th around 3:30.

Q Okay.  Tell me about that conversation.

A He said he received the letter that was issued out
roughly about, roughly around the 15th, so he called me
the 18th which we had in the letter.  Ruth had -- Lynn
had in the letter that he needed to contact me, that was
the procedure that, to let me know what was going on.
And I believe the 19th, I believe the 19th, if he hadn't
contacted me then, then we was going to let him go.

Q So he did actually contact you?

A Yeah.  Yes.

Q Was he still terminated?

A He was still employed.  I mean, we didn't -- I don't
think we -- when the FMLA ran out in 26 weeks, we felt
that we, the company standpoint, we felt we were lenient
enough to at least go that far with it, because we had to
fill the position that, you know, I mean we have a
vacation.   I'm not budgeted for a bunch of extra people
in there, so when we have vacation, we have to move
people around to make this operation work.  And then the
28th --

Q Is he still employed?

A No, ma'am.

Q Was he terminated?

A Yes.
 
    Mr. Grinder admitted that the claimant was terminated

around September 28th.  He further admitted that he questioned

the claimant’s claim because he waited so many days to talk to

him about what had happened.

    Laura Hopper was called as a witness on behalf of the
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respondents.  She is a workers’ comp insurance adjuster for

Chartis.  Ms. Hopper admitted that she is familiar with the

claimant’s case.  The claimant’s claim was transferred to Ms.

Hopper in May, and she handled the claim until August. 

     Ms. Hopper admitted to taking a statement from the 

claimant on June 8th concerning his alleged work incident of

March 24th.  She denied that the claimant told her anything

about going to see the chiropractor in 2010.  However, her

testimony demonstrates that he told her about prior back

problems in 2006 that sent him to a chiropractor.  The

claimant stated that he worked at Junction Liquor in 2006, and

had a pinched nerve.  

     Under further direct examination, Ms. Hopper 

testified:

Q Is there any doubt in your mind when you talked with
him on June 8th that it was the chiropractor that
suggested to him that his problems were work related?

A No, there's not.

Q He made clear to you that he initially didn't have
any idea what was wrong with him, right?

A Yes.

   On cross examination, Ms. Hopper admitted that the

claimant’s claim was denied on the same day of her

conversation with the claimant.  She did not recall having

received the chiropractic records at this time.  Nor did Ms.

Hopper recall having talked to Mr. Grinder.  She admitted she
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received some 165 new claims in May of 2011.  

     On redirect examination, Ms. Hopper testified:

Q Ms. Hopper, when you talked to Mr. Cox, and he told
you that he didn't know what caused his back pain, is
that what raised the big red flag for you?

A Yes.

Q Then when you talked to the insured, did they
confirm for you that they also questioned the claim?

A Yes.

Q Is that what led to your denial?

A Yes.

Q The chiropractic records could've been obtained by
the prior adjuster, is that right?

A Yes.

Q And by the time that you did get the file in May,
you had already established that attempts were made to
contact Mr. Cox to get his statement, but those were
failed attempts by the prior adjuster, correct?

A Correct.

Q So some investigation had been attempted, but not
able to be completed by the prior adjuster?

A Yes.

     The claimant testified under direct rebuttal examination.

He did recall speaking with Ms. Hopper.  The claimant

testified:  

Q Okay.  Did you inform her as to how the injury
occurred? Listen to my question.  Did you inform her as

     to how the injury occurred --

A No, I didn't --
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Q -- with the blocks?

A I didn't go into a lot of detail about it.  I knew
it happened at work, because when it said in the report
about that I had no clue how it happened, that was a
misunderstanding on what I was trying to say.  I was
trying to say that I haven't done nothing for it to
happen but work.  I hadn't -- that's why I mowed the lawn
was in there.  I was meaning I didn't do nothing at the
house, I hadn't done nothing around the house.  All I did
is work.  So that's the only place it could've happened.
That was -- that's what I was trying to say.   It was a
big misunderstanding of how she took what I said, you
know.

Q Okay.  She also indicated in her report that you
were bagging the charcoal, and you were told to cut
blocks, and around two o'clock you noticed a sharp pain
in your lower back?

A Yes.

Q Okay.  Is that what you also told the chiropractor?

A Yes.

Q Okay.

     A review of the medical evidence demonstrates that the 

the claimant was seen at the Holt Chiropractic Clinic, under

the care of Dr. Holt on March 29, 2011.  The claimant reported

low back pain to his buttocks that began on March 24, 2011,

after throwing blocks at work.  He reported that the pain was

sharp and constant.  Dr. Holt directed the claimant to return

to work on March 30, 2011.  

    The claimant saw Dr. Holt on March 30, 2011, for a 

follow-up visit. At that time, the claimant had no 

significant improvement since his last treatment.  Dr. Holt
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directed the claimant to return to work on April 4, 2011.  

     Dr. Holt continued to treatment the claimant. On April 5,

2011, Dr. Holt noted that the claimant had continued pain on

a daily basis since the onset of his condition.  Dr. Holt

directed the claimant to return to work with no lifting of 25

pounds or greater, and no repetitive bending through April 11,

2011.  

     On May 5, 2011, Dr. Holt reported that the claimant was

progressing slower than expected.  Dr. Holt directed the

claimant on May 20, 2011, not to return to work pending MRI

evaluation.

     An MRI of the lumbar spine was performed on June 24, 

2011, with the following impression:

1.  Small central inferiorly directed disk extrusion at
L4-5 minimally flattening the ventral aspect of the
thecal sac.  No neural foraminal narrowing is seen at
this level.
2.  Mild facet arthropathy is noted throughout the lumbar
spine.

     On August 23, 2011, Dr. J. Dawson Irvin wrote to Whom it

May Concern:

Mr. Cox suffers from sciatica and back pain.  He will
need to continue to be off work.  He will be treated
medically at this point, and will consider neurosurgical
evaluation and epidural injections.

     Prior medical records demonstrates that the claimant saw

Dr. Holt on August 10, 2010 due to thoracic pain on the left

side. 
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                        ADJUDICATION 

Compensability(Back)

    Ark. Code Ann. § 11-9-102(4)(A)(i) defines "compensable

injury":

      An accidental injury causing internal or external     
      physical harm to the body or accidental injury to     
      prosthetic appliances, including eyeglasses, contact  
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical 
      services or results in disability or death.  An injury
      is “accidental" only if it is caused by a specific 
      incident and is identifiable by time and place of 
      occurrence[.]
     
     A compensable injury must also be established by medical

evidence supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury.  Ark.

Code Ann. §11-9-102(4)(E)(i).   

     In the present matter, the claimant essentially contends

that he sustained a compensable injury to his back on or about

March 24, 2011, while throwing wood blocks at work.

     Here, after having observed the claimant’s demeanor at 

the hearing, and when comparing his testimony to the other

evidence of record, I find that the claimant was not a

credible witness. 

     The claimant testified that he began experiencing back

pain on Thursday, March 24, 2011, after throwing wood blocks

that weighed around 50 pounds.  Yet, the claimant did not
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immediately report the alleged injury to his supervisor, Mr.

Grinder. The evidence demonstrates that Mr. Grinder was

present at the work site at the time of the claimant’s injury.

    Although the claimant testified that he reported the

injury to Mr. Grinder on March 29, 2011, while at Dr. Holt’s

office, the parties stipulated that notice was not given until

March 30, 2011, and Mr. Grinder credibly testified that the

claimant did not report his alleged injury to him until March

30, 2011, some six days after the alleged incident.  Mr.

Grinder credibly testified that the claimant could have called

him on his cellular phone at anytime during this six-day

period of time.  Not only did the claimant not timely report

his injury, the claimant was a no-call, no-show for work on

the following Sunday, which March 27, 2011.   

     Under direct examination, on cross examination, and 

during his deposition testimony, the claimant maintained that

he only treated with Dr. Holt for a one-time visit in 2006 due

to “a pulled sciatic nerve.”  However, the medical records 

demonstrate that the claimant saw Dr. Holt on August 10, 2010

due to thoracic pain on the left side.  Upon being confronted

with these medical records, I think it is noteworthy that the

claimant initially attempted to deny that these were in fact

his medical records.  The claimant tried to attribute this to

a mix-up with his father’s medical records. However, the



23

claimant finally admitted that no such mix-up of medical

records has ever occurred with this doctor.  More importantly,

the symptoms for which the claimant underwent treatment in

2006 and 2010 are somewhat similar to the symptoms described

by the claimant following his alleged work incident.       

     Additionally, Ms. Hopper credibly testified that during

her telephone interview of June 8th, with the claimant, he was

not certain as to how he hurt his back.  The claimant also

indicated to Ms. Hopper that the chiropractor suggested his

back condition was work related.  

     In sum, considering all of the foregoing, it would 

require sheer speculation and conjecture to attribute the

claimant’s injury to his employment. Conjecture and 

speculation, however, plausible, cannot be permitted to supply

the place of proof. Dena Construction Company v. Hearndon, 264

Ark. 791, 575 S.W. 2d 155(1979).           

     Therefore, I find that the claimant failed to prove he

sustained an injury arising out of and in the course of his

employment.  Hence, the claimant has failed to prove a causal

connection between his work on March 24, 2011, and his current

back problems.   

     Having found that the claimant failed to prove by a 

preponderance of the evidence that he suffered a compensable

back injury, this claim is respectfully denied and dismissed.
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As a result, the remaining issues have been rendered moot and

not discussed herein this Opinion. 

         FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has  
         jurisdiction of the within claim.

2.  The employee-employer-insurance carrier            
    relationship existed on March 24, 2011, and at 

         all relevant times.

3.  The claimant’s average weekly wage at the time of
         his alleged injury was $297.44, which entitles him 
          to a temporary total disability compensation rate of
         $198.00, and a permanent partial disability 
         compensation rate of $154.00.

     4.  This claim has been controverted in its entirety.

5.  All issues not litigated herein are reserved under 
         the Arkansas Workers’ Compensation Act.

6.  The respondents are entitled to an offset for any
         unemployment benefits received by the claimant.
 

7.  Claimant did give not notice of his alleged injury
         until March 30, 2011.

8.  The claimant failed to prove by a preponderance of 
    the credible evidence that he sustained a 

         compensable back injury arising out of and in the 
         scope of his employment on March 24, 2011. 

   
                           ORDER

     For the reasons discussed herein, this claim must be, and

hereby is, respectfully denied in its entirety and dismissed.
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    IT IS SO ORDERED.       

                                  __________________________
            CHANDRA HICKS

    Administrative Law Judge
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