
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F212934

BRETT A. COWLES, EMPLOYEE CLAIMANT

NABHOLZ CONSTRUCTION CORP., EMPLOYER RESPONDENT NO. 1

RISK MANAGEMENT RESOURCES,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PTD TRUST FUND                   RESPONDENT NO. 2

OPINION FILED JANUARY 25, 2012

Hearing before Chief Administrative Law Judge David Greenbaum on December
12, 2012, at Little Rock, Pulaski County Arkansas.

Claimant represented by Mr. Gary Davis, Attorney at Law, Little Rock, Arkansas.

Respondents #1 represented by Mr. Guy Alton Wade, Attorney at Law, Little Rock,
Arkansas.

Respondent #2 waived its appearance and deferred to the outcome of litigation.

STATEMENT OF THE CASE

A hearing was conducted December 12, 2011 to determine whether the

claimant was entitled to permanent wage loss disability benefits.  

A prehearing conference was conducted in this claim on November 9, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, the issue, as well as their respective contentions

were properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1" and made a part of the record without

objection.
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The parties have agreed to the following stipulations:

1. Employee-Employer-Insurance carrier relationship existed between

claimant and respondent #1 on November 4, 2002, when the claimant

sustained compensable injuries.

2. The claimant’s average weekly wage was $540.00, which entitled him

to compensation rates of $360.00/$270.00.

3. Claimant was assigned anatomical impairment rating of 5% to the Left

Upper Extremity, 10% to the Right Upper Extremity, 7% to the Left

Lower Extremity, 16% to the Right Lower Extremity, 2% to the Body

as a Whole for the Right Hip, and 2% to the Body as a Whole for the

Left Hip by Dr. J.K. Smelz on June 24, 2005.

4. The claimant reached maximum medical improvement and the end of

his healing period on February 10, 2009.

5. In the event that the claimant is found to be permanently totally

disabled, he would not be entitled to benefits prior to his last day of

employment or the last date that he drew unemployment benefits,

approximately February of 2011.

6. The Trust Fund will credit the permanent partial impairment which has

accrued and was paid before February 10, 2009 (75.58 weeks) from

Respondent No. 1's maximum liability.
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By agreement of the parties, the sole issue presented for determination

concerned the extent of claimant’s permanent disability.

Claimant contended, in summary, that he had been rendered permanently

totally disabled, as a result of his November 4, 2002 injury.  Alternatively, the

claimant contended that he was entitled to significant wage loss disability in excess

of the impairment benefits previously paid.  The claimant requested a controverted

attorney’s fee on any additional benefits awarded.  

Respondents #1 contended that the claimant was not entitled to either wage

loss disability or permanent total disability in excess of the impairment ratings

previously accepted and paid.  

Respondents #2 deferred to the outcome of litigation, stating that if the

claimant was found to be permanently and totally disabled, the Trust fund stood

ready to commence weekly benefits in compliance with A.C.A. §11-9-502.

The claimant was the only lay witness to testify. The record is composed

solely of the transcript of the December 12, 2011 hearing, Volume I consisting of

claimant’s testimony, and Volume II consisting of the various medical reports and

exhibits introduced by the parties.  Subsequent to the hearing, both parties

submitted letter briefs, addressing how the record supported their conflicting

positions on claimant’s entitlement to wage loss disability, if any.  The letter briefs

have been blue-backed and made a part of the record herein.

From a review of the record as a whole, to include medical reports,
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documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that he

is permanently and totally disabled within the meaning of the Arkansas

Workers’ Compensation Law.

4. The claimant has proven by a preponderance of the credible evidence that

he has sustained significant wage loss disability in excess of the various

permanent impairment benefits previously paid.  The claimant has proven

that he is entitled to a 40% wage loss disability, related to the November 4,

2002 traumatic incident, which resulted in multiple injuries.

5. Respondents #1 have controverted claimant’s entitlement to all wage loss

disability.  Respondents #2 are not liable for any benefits.  Respondents #2

have not controverted any wage loss disability.

DISCUSSION

The relevant facts in this claim are basically undisputed.  As reflected above,
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the claimant was the only witness to testify.  I found the claimant to be an extremely

credible witness.  As will be set out further below, the claimant was involved in a

horrific work-related accident, when while welding on top of a building he fell

approximately 30 feet off of a roof, striking steel beams during his fall, resulting in

injuries to multiple body parts, requiring various and extensive surgeries.  Based

upon the medical evidence, I question the accuracy of the various permanent

impairment ratings previously assigned, which were accepted and paid by

respondent #1.  However, the sole issue presented for determination concerned

claimant’s entitlement to wage loss disability, if any.  The record reflects that the

claimant was permitted to return to work approximately three years after what

appears to be a near death accident.  The claimant’s motivation to return to work,

following multiple surgeries, supports my conclusion that the claimant was a

credible witness and reflects his strong work ethic.  Further, the record reflects that

the respondent-employer exercised good faith in meeting its obligations under our

workers’ compensation laws, by providing the claimant several jobs following his

medical release, which the claimant performed, and which in my opinion precludes

any finding of permanent and total disability.  However, it is equally apparent from

the record that the claimant has significant permanent impairments and work

restrictions, which prevent him from performing many of the jobs that he was

physically able to perform prior to November 4, 2002.  The only work that the

claimant has been able to secure in the many years since his injuries have been
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jobs provided by the respondent-employer.  Prior to his injuries, the claimant was

able to perform heavy physically demanding labor.  Today, at best, it can be argued

that the claimant might be able to perform medium physical demand work, based

upon a valid Functional Capacity Evaluation, conducted on May 10, 2005, prior to

the claimant’s release to return to restricted work. Clearly, the claimant has

sustained significant wage loss disability, as a result of his various work-related

injuries.

The claimant, Brent Alan Cowles, testified in his own behalf.  The claimant

is 57 years old.  He graduated from high school.  In addition, the claimant attended

college for several years, but did not receive a degree.  The claimant’s primary work

history has been in construction, involving heavy manual labor.  The claimant

began working for respondent, Nabholz Construction, in September 1998.  The

claimant continued working for employer until his injury on November 4, 2002.  At

the time of the admitted injury, he was working as a welder.  The claimant’s

description of the work-related incident, as well as the various injuries he sustained

is described below:

Q. What were you doing in November of 2002 that caused you to be
hurt?

A. Just welding on a roof.  I can’t say it’s the safety man’s fault, but
there’s no deadmans or no cables or nothing on the edge, and I just
walked my way right off the edge of the welding.

Q. Okay.  And you fell?
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A. Thirty feet.

Q. Thirty feet.

A. Twenty-nine, thirty feet, something like that.

Q. Where were you working?  Where was the building?

A. The old milk company.  I’m not sure what name it’s under now, around
65th street off I-30.

Q. Okay.  When you fell to the ground, did you fall to concrete?

A. Just regular slab for the floor, elevated slab, yeah.

Q. Okay.  And did you strike anything else when you fell?

A. Just the bar joists before I went down - - 

Q. Okay.

A. - - with my face and my head, I guess.

Q. Okay.  So metal beams?

A. Yes, sir.  The bar joists are about four feet apart.  And I welded my
way off and flung that lead, and I was gone.  That’s the last thing I
remember, is throwing that lead.  That way it didn’t hang me.

  
Q. After the fall occurred, you went to UAMS, did you not?

A. That’s what I’m told.  I don’t really know.

Q. Okay.  We have provided Judge Greenbaum with a lot of medical
records on you.  I’m not going to go over all those records.  Just give
me an approximation.  How many surgeries have you had as a result
of this accident?

A. Oh, 24, 27.  I lost count somewhere around 24, or I just - - I can’t say
I lost count, I just quit counting about 24 or 25.
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Q. Okay.  Now, Brett, what parts of your body were injured in this
accident?

A. Well, it might be easier to say what parts weren’t injured.

Q. Okay.  Well, let’s try and say what was injured.  Just start from the top
of your head and go down to the tips of your toes and tell us about
your body parts that got injured here.

A. Well, I guess I bruised my brain where I hit something on the way
down, shattered all the bones in my face where obviously, I guess, I
hit something on the way down, and then I went through the bar joists,
I guess, and landed - - according to the surgeons, the ortho guys, I
guess I landed on my hands and knees.

MR. WADE: Your Honor, I’m going to object to
what the surgeons said.

BY MR. DAVIS:

Q. Go ahead.

A. I assume I landed on my hands and knees because my knees were
shattered, both patellas were over 100 pieces.  I had my femur run
through the left side, broken left hip, fracture in the right femur.  Same
deal with the right patella, left patella, shattered and navicular in my
right foot, ulnar radius, I believe the right hand, and I don’t know if it’s
the ulnar or the radius, one of them was broken in the left hand, and
my elbow was shattered.  I hope maybe that might be it.  

Q. Okay.  Because of these several fractures, you’ve had to have these
several surgeries and you’ve had plates and screws in, removed, put
back in, all of those kinds of things?

A. Internal, external, I’ve had every kind of fixation you can have.

Q. Okay.  And, Brett, I believe that the physicians - - you saw Dr.
Gruenwald, who was the orthopaedic doctor at the Med Center. He
has some assistance in doing some orbital - - I guess orbital surgery
on your eye?
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A. I’m not even sure Gruenwald was there.  There was three people on
this side and three people on that side, and then the other lady that -
- like there was 120 or 115 stitches from this side of my lip to the
other, and she was talking to me sewing on my lip. (Tr. 11-14)

Less than one year after the claimant’s traumatic injury, and while receiving

care for his multiple orthopaedic problems, the claimant was referred for a cardiac

evaluation during September 2003.  Testing subsequently revealed significant

blockage in the claimant’s coronary arteries, and the claimant underwent coronary

bypass surgery in November, 2003.  Following the claimant’s heart surgery, he

continued to receive follow-up care for his various work-related injuries.   As noted

above, the claimant sustained multiple fractures and has undergone multiple

surgeries for his various orthopaedic problems.  The claimant did not perform any

work between November 4, 2002 until returning to work for the employer herein on

or about September, 2005.  As reflected by the stipulations, the claimant has been

assigned impairment ratings to both the left and right upper extremities, left and

right lower extremities, as well as both hips.  The claimant’s impairment ratings

assessed by Dr. J. K. Smelz on June 24, 2005 have been paid, specifically, 75.58

weeks of permanent partial impairment benefits.  As previously noted, arguments

can be made that the claimant’s residual impairments may be greater than the

impairments assigned by Dr. Smelz.  More specifically, the claimant has undergone

surgeries performed by Dr. Michael Moore, an orthopaedic surgeon in Little Rock,

Arkansas, who also assigned impairment ratings.  In fact, Dr. Moore performed a
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left cubital tunnel release on November 10, 2008, and assigned an additional

impairment, which does not appear to be recognized in the stipulations. (Cl. Ex. A,

pp. 8, 54)

Again, I found the claimant to be a credible witness.  In addition, the record

reflects that the claimant has always been motivated to return to work.  Prior to

returning to work for the employer herein, the claimant underwent a Functional

Capacity Evaluation on May 10, 2005.  The claimant “gave a reliable effort, with 53

of 53 consistency measures within the expected limits.”  As a result, it was

determined that the claimant could “perform work at the MEDIUM Physical Demand

Classification, as determined through the Department of Labor, for an 8-hour day,

with limitations/restrictions” as noted in the FCE. (Resp. Ex. A, pp. 13-14)

The record reflects that the respondent-employer provided the claimant with

several jobs beginning in September, 2005.  I feel compelled to point out that all of

the job assignments made available by the employer were temporary assignments,

rather than permanent.  In between each job assignment, the claimant applied for

and received unemployment compensation.  It must be noted that during the

various times the claimant received unemployment compensation he was unable

to secure employment within his permanent restrictions, except during the time that

the respondent-employer made work available.  In my opinion the claimant’s

inability to find work except with his former employer suggests  significant wage loss

disability.  I feel compelled to further point out that a Functional Capacity Evaluation
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was not performed following the initial evaluation on May 10, 2005, despite the

medical evidence indicating that the claimant underwent a left cubital tunnel release

on November 10, 2008, which resulted in an additional impairment of 10% to the

upper left extremity.  Again, the sole issue presented for determination concerns

wage loss disability, if any.

The claimant’s past work experience would be categorized in the heavy

Physical Demand Classification, including construction laborer, jackhammer

operator, concrete finisher, form setter, mechanics helper, rod buster (tying rebar),

estimator (regarding construction repair, which includes climbing on roofs and

crawling under houses), none of which the claimant can perform, due to his various

injuries.

The record reflects that the respondent called the claimant back to work on

three separate occasions.  The claimant’s last job with the respondent-employer

was working as a “gate attendant,” which was an extremely sedentary job.

However, the claimant was required to perform the work in extreme temperatures,

which Dr. Barry Baskin, one of his authorized treating physicians, felt was

contraindicated because of the claimant’s heart condition.  Accordingly, the

claimant’s most recent employment was terminated, and the claimant again begin

receiving unemployment compensation.  Although, the respondent-employer

showed good faith in attempting to minimize its liability for wage loss disability, I find

it compelling that the claimant has been unable to secure employment with other
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construction companies.  The only logical conclusion is that the claimant’s

permanent restrictions prevent him from returning to many forms of substantial

gainful employment.  Clearly, the claimant is not permanently and totally disabled.

It is equally apparent that the claimant has sustained substantial wage loss

disability.

At the time of the within hearing, the claimant was receiving Social Security

benefits.

ADJUDICATION

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston,

75 Ark. App. 232,58 S.W.3d 848 (2001).  The Commission is charged with the

duty of determining disability based upon a consideration of medical evidence

and other matters affecting wage-loss, such as the claimant’s age, education,

and work experience.  Emerson Electric v. Gaston, supra.

In determining wage-loss disability, the Commission may take into

consideration the worker’s age, education, work experience, medical evidence,

and any other matters which may reasonably be expected to affect the worker’s

future earning power.  Such other matters are motivation, post-injury income,

credibility, demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark.

786, 346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W.2d 946 (1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130
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(1990).  A claimant’s lack of interest in pursuing employment with his employer

and negative attitude in looking for work are impediments to our full assessment

of wage-loss.  Emerson Electric v. Gaston, supra.

The Commission may use its own superior knowledge of industrial

demands, limitations, and requirements in conjunction with the evidence to

determine wage-loss disability.  Oller v. Champion Parts Rebuilders, 5 Ark. App.

307, 635 S.W.2d 276 (1982).

Clearly, determining the extent of wage loss disability is not an exact

science.  Often the Commission must use its own expertise in determining

disability based upon all the factors sited above.  After full consideration of the

facts, and taking into consideration the claimant’s considerable impairments,

together with his age, education, and work experience, I hereby find that a wage

loss disability of 40% to the body as a whole fairly and accurately reflects the

extent of wage loss disability.  Accordingly, I hereby make the following:

AWARD

Respondent, Risk Management Resources, is hereby directed to pay to

the claimant permanent partial disability benefits at the rate of $270 per week,

beginning February 11, 2010, and continuing for 180 weeks, representing a

wage loss disability of 40% to the body as a whole.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Gary Davis, is hereby awarded the
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maximum attorney’s fee on this entire award, one-half (½) to be paid by

respondents, and one-half (½) to be deducted from the claimant’s benefits,

pursuant to A.C.A. §11-9-715.  

This award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


