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STATEMENT OF THE CASE

A hearing was conducted on March 2, 2012 to determine whether the

claimant sustained a compensable injury within the meaning of the Arkansas

Workers’ Compensation laws.  

A prehearing conference was conducted in this claim on January 18, 2011,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

correctly set out in the Prehearing Order, subject to an additional contention

concerning a notice defense, raised by respondents at the hearing.  A copy of the

Prehearing Order was introduced as “Commission’s Exhibit 1" and made a part of

the record without objection.
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It was stipulated that the employee/employer relationship existed at all

relevant times, including April 16, 2009; that at the time of the claimant’s alleged

injury, she earned $15.00 per hour and worked 45 hours per week, which would

entitle the claimant to compensation rates of $350 per week for temporary total

disability and $263 per week for permanent partial disability, in the event the claim

was found compensable; and that respondents had controverted the claim in its

entirety.  

The claimant has, on multiple occasions, including at the hearing on

this claim, been advised of her right to legal representation; that an attorney could

not charge her a fee for representing her in a workers’ compensation claim without

approval of this Commission; that fees were normally awarded only out of benefits

obtained in her behalf, and that she would only be responsible for a portion of the

fee if an attorney was successful in obtaining benefits for her.  In addition, the

claimant was advised, on numerous occasions, that she had the burden of proving

her claim; that she was only entitled to one hearing; and that, for any reason, if she

was unsuccessful, she could not request a second hearing while maintaining that

the reason for any failure to prove the claim was lack of legal representation.  The

claimant elected to proceed in her own behalf.

By agreement of the parties, the primary issue presented for determination

concerned compensability.  If answered affirmatively, claimant’s entitlement to

associated benefits must be addressed.  In addition, respondents have raised the
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statute of limitations as an affirmative defense.  At the hearing. respondents raised

lack of notice as an alternative defense, maintaining that respondents first received

notice of a claim on September 16, 2011.  

Claimant contended, in summary, that she sustained a low back injury as the

result of a specific work-related injury on April 16, 2009; that respondents should

be held responsible for all outstanding medical and related treatment, including

reimbursement to the health insurance provider for medical payments previously

made; that respondents should be held responsible for continued reasonably

necessary medical treatment, while reserving future entitlements, if any.

The respondent contended that the claimant’s physical problems and need

for treatment did not arise out of and during the course of her employment with the

Mississippi County Health System, while further maintaining that there were no

objective findings to support a work-related injury.  Respondents also asserted that

the claim was barred by the statute of limitations.  Finally, respondents contended,

in the alternative, that if the claimant could prove a work-related injury, it would not

be responsible for any benefits prior to notice being provided on September 16,

2011.

In addition to the claimant, Pat Glenn was called as a corroborating witness.

Sherry Blurton was called as a witness by respondents.  The record is composed

solely of the transcript of the March 2, 2012 hearing, including 126 pages of

medical records and documents introduced by the claimant as Claimant’s Exhibit
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“A.”

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove by a preponderance of the evidence that

she sustained an injury, arising out of and during the course of her

employment with Great River Medical Center on April 16, 2009.

4. The claimant has failed to prove by a preponderance of th evidence that any

of her physical problems and need for treatment, beginning April 16, 2009,

are causally related to an employment-related injury.

5. Even if the claimant’s physical problems and need for treatment, beginning

April 16, 2009, is causally related to some employment-related injury, this

claim would be barred by the statute of limitations, as provided in Ark. Code

Ann. §11-9-702.

DISCUSSION
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The record in this claim is simply replete with inconsistencies and

contradictions.  In addition, the claimant’s personal course of conduct and work

history after April 16, 2009 is inconsistent with her claim for benefits.  Admittedly,

the record reflects that the claimant first voiced complaints of physical problems and

need for treatment while at the workplace.  However, there is no credible evidence

whatsoever that the claimant either sustained an injury while at work, or that her

subsequent need for medical treatment was in any way causally related to her

employment.  In a workers’ compensation case, the claimant has the burden of

proving by a preponderance of the evidence that her claim is compensable, i.e.,

that her injury was the result of an accident that arose while in the course of

employment, and that it grew out of or resulted from the employment.  Ringier

American v. Combs 41 Ark. App. 47, 849 S.W.2d 1 (1993); Carman v. Hayworth,

Inc. 74 Ark. App. 55, 455 S.W.3d 408 (2001).  Further, the claimant must prove a

causal connection between the work-related accident and the later disabling injury.

Bates v. Frost Logging Co., 38 Ark. App. 36, 827 S.W.2d 664 (1992).  The claimant

must  show a causal relationship exists between her condition and her employment.

Harris Cattle Co. v. Parker 256 Ark. App. 166, 506 S.W.2d 118 (1974).

The claimant, Perketia K. Cook, is 54 years old.  After graduating from high

school, the claimant attended two years of college, as well as one year at a vo-tech

school. At the time of the hearing, the claimant was working for Eastern Arkansas

Family Health Center.  The claimant stated that she began working for her current
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employer on June 29, 2009, immediately after she voluntarily terminated her

employment with the respondent/employer, Great River Medical Center.  The

claimant asserted that she voluntarily left the respondent’s employment due to the

mental stress of her previous job.  The claimant maintained that she sustained an

injury on April 16, 2009.  The claimant’s description of the injury, as well as her

initial course of medical treatment, is set out below:

Q. Okay.  I want to take you to the day that you claim - - and, of course,
they dispute your claim, but you say that you were injured on April
16th of 2009, is that right?

A. Yes, sir.

Q. Tell me what you were doing or how you got injured and what part of
your body was injured.

A. See, when they keep saying I got injured, it just happened.  This is
what I had put in my papers when I came - - in the papers it just
happened.  I walked - - really, I walked over - - I had just walked over
to Pat a piece of paper.  It’s the God’s truth.  And I came back to my
desk and I went to sit down and a pain just jumped in my back.   You
know, at first I thought it was just in my mind.  Then pains just like
shocks just start jumping in my back.  Okay, and so I then kind of
raised up and I walked out and I just started screaming for Pat to help
me because I couldn’t move.

Q. Pat who?

A. Pat, right there, Pat Glenn.

Q. Pat Glenn?

A.  Yes, sir.  I was saying, “Pat, help me, help me, I can’t move.”  I mean,
I couldn’t even take a step.  I couldn’t take a step, so - -

Q. So you were sitting down when the pain hit you?
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A. I went to just sit down.  I went to sit and a pain jumped.  I mean, it just
happened.

Q. Okay.
A. It just happened.

Q. All right, and when this happened, you called for some help, is that
right?

A. Yeah, I was just, you know, and they was just like bouncing in my
back.

Q. Okay - -

A. Okay, let me calm down.  I done got dramatic, right?  Okay, but,
anyway, I’m trying to think about - - but anyhow - -

Q. So the pain hit you?

A. Yeah.

Q. You called for help?

A. Uh huh.

Q. And did somebody come to help you?

A. Yeah, Pat ran over and she saying, “Ketia, Ketia, what’s wrong?”  So
by that time the CFO Paul - - I don’t know his last name.  It’s a funny
name.  Anyway, he was passing by and he asked me, he said, “You
need some help.  You can’t - -“ - - and by that time - - so somebody
went and got a wheelchair.  I don’t know because I was - - and he
picked me up and he put me in the wheelchair, and they took me to
ER is what happened.

Q. Okay, so you were taken by wheelchair to - -

A. To the ER.

Q. Is that in the same hospital?
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A. Yes, sir.

Q. Okay, what did they do for you in the ER?

A. As soon as I got in, okay, well, they put me on oxygen and stuff, okay.
So then they ordered me STAT upstairs for like chest x-rays and
different, you know, x - -

Q. What were your complaints when you went to the emergency room?
Were you complaining about - - you say chest x-rays, were you
complaining of a heart attach?

A. Huh-uh.

Q. What did you tell - - what did you report to the emergency room   
Was the reason that you were there to see them?

A. All I told was I was just a little dizzy, you know, just a little, and I had
a little diarrhea the day before, you know, but that’s natural, I always
have it, and then when I - - I didn’t report nothing to them.  So when
they brought me in, they just started, you know, because I guess I
was so hyperventilated.

Q. I know, but when you normally go in for medical treatment, you’re
asking to treat some type of body part.

A. Oh, my back pain, okay.  That’s my back pain, my back and my hip,
my legs, you know.  My legs, the pains in my back and my hip, okay.

Q. Okay.  Did they take a history from you as to what caused this?

A. They just say - - wasn’t no history.  Yeah, it was on the papers, no
history.

Q. Did they ask you what happened to cause you to have - -

A. Huh-uh.

Q. - - to come see them?
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A. Huh-uh, they didn’t ask me nothing.

Q. And you didn’t offer any history?

A. Sir, I was in so much pain I just answered the questions they asked
me on the - -

Q. Okay.  Well, let me ask, when you sought medical treatment there –

A. Uh-huh.

Q. - - did they ask you how you were going to pay for this treatment?

A. Huh-uh, no.  This is what happened.  While I was laying there, they
came and got my insurance card, you see, that was the Qual-Choice,
the enrollment, the little girl in enrollment, and, see, so I was just
being treated, they just got my insurance card.

Q. Okay, so your medical treatment was paid under your health
insurance, is that right?

A. Yeah, uh-huh.

Q. Okay.  How long were you hospitalized?

A. About three hours.

Q. And after you were admitted or seen in the emergency room, they
released you?

A. Discharged me home.  (Tr. 15-19)

Again, the claimant was seen in the emergency room of the

respondent/employer.  The assessment and observations made at the emergency

room on April 16, 2009 state:

Pt states yesterday was dizzy and had diarrhea.  Today just began
having L leg, hip, back pain, which is currently progressing to
numbness.  Pt diaphoretic and cool. (Cl. Ex. A p. 11)
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Again, the claimant did not miss any work after her release from the

emergency room, and, in fact has never missed enough work since April 16, 2009

to entitle her to any indemnity benefits.  All of the claimant’s medical treatment since

April 16, 2009 has been paid by her group health insurance, first, through Qual

Choice while working for the respondent/employer, and later by Blue Cross Blue

Shield after going to work for the Eastern Arkansas Family Health Center in June,

2009.

I found the claimant’s testimony to be self-serving, as well as self-

contradicting.  When first questioned concerning whether she ever reported a work-

related injury to her employer, the claimant stated that she did not, maintaining that

she was advised that she had peripheral neruopathy, which was unrelated to her

employment.  On cross examination, the claimant was more cautious,

acknowledging that she did not make a written claim  before she filed the immediate

claim on September 16, 2011.  The claimant then attempted to modify her

testimony, maintaining that she attempted to file a claim earlier, which is not

supported by any credible evidence.  Clearly, the record reflects that the claimant

did not actively pursue her claim prior to September 16, 2011. (Tr. 27,3, 47-51)

I feel compelled to point out that although the claimant contended that she

sustained a low back injury as a result of a specific work-related incident on April

16, 2010, she attempted to modify her claim at the hearing, contending that she

sustained a stress fracture because of the stress of her work, as reflected below:
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CROSS EXAMINATION

BY MR. RYBURN:

Q. Ms. Cook, I’m Mike Ryburn.

A. How are you doing, Mr. Ryburn?

Q. I’m fine. I’m trying to figure out exactly what you think probably
caused this back problem that you now have, okay?

A. I - -

Q. Let me kind of ask you.

A. Go ahead, go ahead.  I’m listening, sir.

Q. In your latest, recent testimony to the Judge, you said it was
progressive over a period of time because of the stress you were
under?

A. Yes, sir, yes, sir.

Q. And this stress culminated in a back problem?
A. Yeah, I believe it threw them into a stress fracture.  I really do.

Q. Okay.  Now several times you have said that you were just there and
it just happened.

A. That’s how it do.  It just happens.

Q. And by being there, you meant you were at work when this onset of
back pain began?

A. Yes, sir, yes, sir.

Q. Had you been having back pain through the stressful period?

A. No, sir.

Q. Okay, wait until I finish before you start or we’re going to mess him
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up.

A. Okay, okay.

Q. All right.  So you didn’t have an accident or fall or get hit or anything?

A. Huh-uh.  No, sir, I’m not going to lie, no, sir.

Q. You were just there and this back pain began?

A. It just happened.  I just, like I said, I just walked, you know what I’m
saying, over to - - anybody like when you sit up, now, you know,
anybody, your back will pop, you know, you get uncomfortable.  But
I’m just talking about, sir, I had pillows and different things like that to
make us as comfortable as we - - we all work like that, but as far as
this incident, it just happened.  

Q. Okay.

A. It just happened

Q. I mean, you didn’t fall down in the chair or the chair didn’t slip out
from under you or anything like that?

A. I don’t remember.  I just remember going and I went around to sit
down in my chair, you know, and it happened so sudden, sir, it just
happened. (Tr. 41-42)

A summary of the medical evidence is also warranted.  Although the claimant

reported that after being examined in the emergency room she next saw her family

doctor, Dr. Russell, at which time she gave Dr. Russell a history of a work-related

injury, no reports from Dr. Russell confirming this allegation was introduced.  There

is an off-work slip signed by Dr. Russell on March 24, 2009, which predates the

immediate claim.  In addition, the medical records reflect that the claimant was seen

on April 20, 2009, just four days after being seen in the emergency room, at which
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time the claimant did not voice any complaints of low back pain.  The claimant was

examined for a number of complaints and released to return on an as-needed basis.

(Cl. Ex. A, p. 102)

The claimant was next seen by Dr. Russell on May 6, 2009 with complaints

of both left arm and left leg pain, at which time she was assessed with having some

sort of peripheral neuropathy.  Apparently, the claimant did not seek any further

treatment until on or about March 24, 2010, at which time she was working for the

East Arkansas Family Health Center and was treated in house for a number of

complaints, all of which were paid under her group health insurance.  The claimant

continued to receive follow-up treatment at the East Arkansas Family Health Center

for a multitude of complaints.  The first history of any work-related injury is

contained in a July 6, 2011 report from Dr. Rodney Ollinger, who first examined the

claimant on July 6, 2011, by referral of her prior treating physician, Dr. Dalencia

Andrews Pritle.  Dr. Ollinger’s confusing history states:

Ms. Cook comes in today.  She is sent for evaluation by Dr. Pirtle.
She is a very nice, 53-year-old female who comes in complaining of
low back pain and some numbness and pain into her left lower
extremity.  This has been going on for about two years.  She says
about two years ago she hurt herself at work.  This is not a work comp
injury.  She did have some x-rays done at that time, but not an MRI.
She was treated.  She has had problems off and on, but over the last
year things have gotten worse.  She is having more numbness and
pain down the left lower extremity, particularly the lateral aspect of the
leg all the way down to the ankle.  She will occasionally get some
spasms in her leg.  It is worse on motion, better if she lies down.
Sitting used to be better, but now even that is starting to bother her.
She has recently had an MRI scan, and she is now here for further
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evaluation.  She has been on Medrol Dosepak and anti-inflammatory
medication, which definitely helped her.  

ADJUDICATION

The primary issue presented for determination is whether the claimant can

prove by a preponderance of the evidence that she sustained an injury, arising out

of and during the course of her employment with Great River Medical Center.  In my

opinion, the claimant has failed to meet her burden of proof.  In addition,

respondents have raised meritorious affirmative defenses, specifically, that the

claim is barred by statute of limitations, and that the claimant failed to provide

notice of her claim to the employer, which will be set out below.

This claim turns almost entirely upon the claimant’s credibility.  A claimant’s

testimony is never considered uncontroverted.  The testimony of an interested party

is always considered to be controverted. Lambert v. Gerber Products Co., 14 Ark.

App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 457 (1994); Continental Express v. Harris, 61 Ark. App. 198, 965 S.W.2d

84 (1998).

As previously noted, the record in this claim is replete with inconsistencies

and contradictions.  In fact, the claimant’s self-serving testimony concerning the

claimant’s cause of her physical problems and need for treatment, beginning April

16, 2009 is self-contradicting.  First, upon direct examination, the claimant

described an incident at work, in which she candidly admits that her symptoms first
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manifested themselves without any specific cause.  While it is undisputed that the

claimant experienced physical problems while at work, there is no credible evidence

that the claimant sustained an injury, which arose out of or was caused by

employment-related activities.  Further, there is no history contained in any of the

medical evidence, supporting a work-related injury.  The claimant did not claim a

work-related injury until September 16, 2011. All of her medical bills have been paid

under her group health insurance.  The claimant has never been disabled within the

meaning of the Arkansas Workers’ Compensation laws.  The claimant was

diagnosed with a number of physical problems, including peripheral nueropathy.

Again, there is no medical evidence to support the claim of a work-related injury.

Further, upon cross examination, the claimant seemed to argue that rather than

making a claim for a work-related injury as a result of a specific incident, she

declared that her physical condition was the result of job stress, which culminated

in a stress fracture.  Again, there is no medical evidence that the claimant sustained

any spinal fractures.  The claimant continued working for the employer herein until

on or about June 29, 2009, at which time she voluntarily terminated her employment

(allegedly due to work stress), at which time she went to work for the Eastern

Arkansas Family Health Center. After changing employment, the claimant continued

to seek as needed medical treatment for her chronic condition, without filing a

workers’ compensation claim.  

No matter how sincere a claimant’s belief that a medical problem is related
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to a compensable injury, such belief is not sufficient to meet the claimant’s burden

of proof.  Killingderger v. Big “D” Liquor, AWCC E408248 & E408249, Full

Commission Opinion filed August 29, 1995.  In my opinion, it would require sheer

speculation and conjecture to find that the claimant’s physical problems and need

for treatment are causally related to any injury at work.   Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in her favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the

duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).
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After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has failed to prove that

she sustained a work-related injury, which would entitle her to workers’

compensation benefits.  

STATUTE OF LIMITATIONS

The time for filing of a workers’ compensation claim is set out in Ark. Code

Ann. 11-9-702, which is set out in part below:

(a) TIME FOR FILING

(a)(1) A claim for compensation for disability on account of
any injury, other than an occupational disease and
occupational infection, shall be barred unless filed with
the Workers’ Compensation Commission within two (2)
years from the date of the compensable injury.  If,
during the two-year period following the filing of the
claim, the claimant receives no weekly benefit
compensation and receives no medical treatment
resulting from the alleged injury, the claim shall be
barred thereafter.

The claimant alleges an injury on April 16, 2009.  There is no proof that the

claimant notified her employer or filed a claim for benefits before September 16,

2011. Accordingly, this claim is barred by limitations of action.  

On cross examination, the claimant asserted that she was unaware of how

to file a claim.  The claimant’s assertion is without merit.  If an injury becomes

known to a claimant, her lack of knowledge as to the law on filing of claims is no

defense, since one in full possession of mental faculties should know that she
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should file a claim if she has an injury.  Sanderson & Porter v. Crow, 214 Ark. 416,

216 S.W.2d 796 (1949).  The burden of filing a claim within the statute of limitations

is on the claimant.  Plunkett v. St. Francis Valley Lumber Co. 25 Ark. App. 195, 755

S.W.2d 240 (1988).

I recognize that Arkansas is technically a “compensable injury state.”  For

purposes of commencing the statute of limitations under A.C.A. 11-9-702(a)(1), the

word “injury” is to be construed as “compensable injury,” and an injury does not

become “compensable” until (1) the injury develops and becomes apparent, and (2)

the claimant suffers a loss of earnings on account of the injury.  Thus, the statute

of limitations does not began to run until both elements of the rule are met.  Hall’s

Cleaners v. Wortham, 311 Ark. 103, 824 S.W.2d 7 (1992).

Again, the claimant has never been disabled within the meaning of the

Arkansas Workers’ Compensation laws.  However, in my opinion, the claimant has

been aware of the substantial character of her physical condition since at least

2009.  The claimant has a multitude of physical problems, including, but not limited

to peripheral neurothapy, degenerative disc disease, and spondylolisthesis. When

the substantial character of an injury becomes known, the claimant must file her

claim within a specified period of time, or be barred thereafter by the statute of

limitations.  McDonald Equipment Co. v. Turner 26 Ark. App. 264, 766 S.W.2d 936

(1989).

In view of the foregoing, it is herein concluded that the claimant has failed
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to establish a work-related injury.  Accordingly, the within claim is hereby

respectfully denied and dismissed.  

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


