
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. G110580

CARL COOKS, EMPLOYEE CLAIMANT

SOUTH CENTRAL ARKANSAS ELECTRIC 

COOPERATIVE, INC., EMPLOYER RESPONDENT

ARK. RURAL ELECTRIC SI TRUST/

REGIONS CLAIMS MANAGEMENT,

INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JULY 26, 2012

Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant was represented by HONORABLE GARY DAVIS, Attorney at Law,

Little Rock, Arkansas.

The respondents were represented by HONORABLE BETTY J. HARDY,

Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On May 1, 2012, the above captioned claim came on for a hearing in

Hope, Arkansas.  A prehearing conference was conducted in this matter on

February 16, 2012, and a Prehearing Order was filed on February 21, 2012.

A copy of the Prehearing Order was marked as Commission Exhibit 1, and

made a part of the record herein without objection, subject to any

modifications made at the full hearing.  

At the full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including December 14, 2010.

3) On December 14, 2010, the claimant sustained a compensable

left shoulder injury.

4) Claimant’s average weekly wage of $1,037.20 entitles the

claimant to a temporary total disability rate of $562.00 per week

and a permanent partial disability rate of $422.00 per week.

At the full hearing, the parties agreed the following issues would be

presented for determination:

1) Whether claimant is entitled to temporary total disability benefits

with regard to his stipulated compensable left shoulder injury

from January 1, 2011, through December 19, 2011.

2) Whether the claimant sustained a compensable neck injury by

specific incident on December 14, 2010.

At the full hearing claimant contended that admitted compensable

injuries were sustained on December 14, 2010, and that the claimant is

entitled to temporary total disability from January 1, 2011, through

December 19, 2011.  Claimant contended he remained under the active

medical treatment of Dr. Scott Schlesinger for the condition of his neck; that

he sustained a compensable neck injury on December 14, 2010, and that all

benefits are controverted for the purposes of attorney’s fees.

Respondents contended at the full hearing the claimant has been

provided all appropriate benefits to which he is entitled, specifically,

respondents have paid the claimant’s medical expenses related to his left
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shoulder.  Respondents contend claimant is not entitled to temporary total

disability benefits as he retired effective January 1, 2011.  Claimant has been

receiving full retirement benefits since that January 1, 2011, and had more

than 30 years of service with South Central Arkansas Cooperative.  Claimant

did not sustain a compensable neck injury on December 14, 2010.

Respondents contend they have paid all the claimant’s medical expenses

relative to his left shoulder, but have controverted the medical expenses

related to his neck.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having

had an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with Ark. Code Ann. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

reasonable and are hereby accepted as fact.

3) The claimant has proven by a preponderance of the evidence

that he is entitled to temporary total disability benefits due to his

stipulated compensable left shoulder injury from June 23, 2011,

through December 19, 2011.

4) The claimant has proven by a preponderance of the evidence
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that he sustained a compensable neck injury by specific incident

on December 14, 2010.  All issues related to the claimant’s neck,

not specifically addressed  herein, are hereby reserved.

5) Respondents have controverted the indemnity benefits awarded

herein, and the claimant’s counsel, the Honorable Gary Davis, is

entitled to the maximum attorney’s fees to be paid in accordance

with Ark. Code Ann. § 11-9-715.

DISCUSSION

The claimant, age 59, worked for the respondent employer as a

serviceman/lineman.  On December 14, 2010, the claimant sustained a

stipulated compensable left shoulder injury while performing his job duties.

The claimant testified as follows regarding the incident on December 14,

2010, which caused his stipulated compensable left shoulder injury:

A I come down and then I commenced to cut the tree from

the stump.  I had to block it off and it hung up, the top hung up

between the transformer and the pole on the hanger, transformer

hanger, and I reached up and tried to pull, and when I did, that

part of the limb I was pulling broke, and I fell and hit my shoulder.

Q Okay.  Were you on the ground when you were pulling on

the limb?

A Yes.

Q Okay.  So you were pulling on the limb, it broke, you fell to

the ground and landed on  your left shoulder?

A Yes.

Q Okay.

A Left shoulder.  My head hit and my hard hat come off.
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(T. p. 13, lines 1-15)

The medical records show the claimant’s first medical visit following his

stipulated compensable left shoulder injury on December 14, 2010, was with

Dr. Noland Hagood on December 15, 2010.  Dr. Hagood’s December 15,

2010, medical report states, “CERTAINLY, THERE IS A CONCERN ABOUT

A ROTATOR CUFF INJURY TO HIS SHOULDER, BUT IT IS A LITTLE

EARLY TO TELL.”  (Cl. Ex. 1, p. 1)  The claimant next met with Dr. Hagood

on March 31, 2011, and it is important to note at that time Dr. Hagood stated,

“HE ALSO IS CONTINUING TO HAVE SOME DEGREE OF DISCOMFORT

IN HIS LEFT NECK AND SHOULDER.  THIS HAS BEEN GOING ON SINCE

HIS INJURY, I BELIEVE BACK IN DECEMBER.”  (Emphasis added)  (Cl. Ex.

1, p. 2)  Dr. Hagood’s March 31, 2011, report also states, “NECK DOES

SHOW A LITTLE TENDERNESS IN THE LEFT SIDE.  MOVEMENT

REPRODUCES A LITTLE PAIN DOWN THE ARM.”  (Cl. Ex. 1, p. 2)

W ith continued complaints of pain, the claimant was ultimately

scheduled for an MRI of his left shoulder.  According to Dr. Michael Young

with St. Joseph’s Mercy Health Center, “The MRI suggested a cuff tear.”  (Cl.

Ex. 1, p. 5)  Due to the claimant’s left shoulder pain and the MRI of the left

shoulder showing a probable cuff tear, a left shoulder arthroscopy with open

acromioplasty and rotator cuff repair was scheduled to be done at St.

Joseph’s on June 23, 2011.  The St. Joseph’s Mercy Health Center operative
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report found at Claimant’s Exhibit 1, page 8, shows the claimant did undergo

an open left shoulder acromioplasty, distal clavicle resection and inspection

rotator cuff along with manipulation and lysis of adhesions surgery on June 23,

2011.

Following the claimant’s left shoulder surgery on June 23, 2011, he

continued to treat with Dr. Hagood for follow up post-left shoulder surgery.  Dr.

Hagood in his September 27, 2011, report found at Claimant’s Exhibit 1, page

13, states, “He describes pain from his neck that goes down his left arm.”  It

must be noted that the claimant’s neck pain with associated left arm pain is

nearly identical to the claimant’s complaints on March 31, 2011, found in Dr.

Hagood’s report at Claimant’s Exhibit 1, page 2, wherein Dr. Hagood states,

“THIS HAS BEEN GOING ON SINCE HIS INJURY, I BELIEVE BACK IN

DECEMBER.”  W ith continued problems with his neck, the claimant

underwent an MRI of his cervical spine on September 28, 2011, as found at

Claimant’s Exhibit 1, pages 14-15.  The MRI did find an asymmetric severe

left foraminal stenosis at C6-7 secondary to asymmetric left foraminal disc

bulging and marginal osteophytosis.  Dr. Hagood in his September 30, 2011,

report stated, “We did discuss his MRI.  This did show a left foraminal

stenosis.  I believe this is at C6-C7 and is probably the cause of his problems.

W e will ask for a neurosurgery evaluation.”  (Cl. Ex. 1, p. 16)  The claimant

was then referred to Dr. Scott Schlesinger for a neurosurgical evaluation who
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recommended proceeding first with cervical epidural injections, and then if

that did not work potential surgical intervention at C6-7.  (Cl. Ex. 1, p. 22)  The

claimant testified that to date, he has not received the cervical injections as

recommended by Dr. Schlesinger.  Respondents have controverted

compensability of the claimant’s cervical spine and therefore have

controverted the treatment recommended by Dr. Schlesinger.  On

December 19, 2011, Dr. Michael Young found the claimant at maximum

medical improvement with regard to his stipulated compensable left shoulder

injury.

The claimant testified he was approached in October of 2010 about

taking an early retirement which he accepted with a planned retirement date

of December 31, 2010.  The claimant’s compensable left shoulder event took

place on December 14, 2010, and the claimant did continue to work until his

planned retirement on December 31, 2010.  It must also be noted that the

claimant did sustain a neck injury in 1999 for which he underwent surgery and

received a 5% impairment rating.  The claimant’s testimony and the evidence

shows the claimant had little to no problems performing his job duties between

2000 and December 14, 2010, due to his 1999 neck injury.  The claimant

contends entitlement to temporary total disability benefits associated with his

left shoulder injury from January 1, 2011, through December 19, 2011, and

contends he sustained a compensable neck injury on December 14, 2010.
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Respondents contend the claimant did not sustain a compensable neck injury

on December 14, 2010, and that the claimant is not entitled to temporary total

disability benefits related to his stipulated compensable left shoulder injury

from January 1, 2011, through December 19, 2011.

ADJUDICATION

Temporary total disability is that period within the healing period in

which the employee suffers a total incapacity to earn wages.  Ark. State Hwy.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.3d 392 (1981).  “Healing period”

means “that period for healing of an injury resulting from an accident.”  Ark.

Code Ann. § 11-9-102(12).  Whether or not an employee’s healing period has

ended is a question of fact for the Commission.  K 11 Const. Co. v. Crabtree,

78 Ark. App. 222, 79 S.W .3d 414 (2002).  

In the case at hand, the claimant requests temporary total disability

benefits from January 1, 2011, through December 19, 2011.  The claimant

voluntarily retired beginning January 1, 2011, which the respondents on one

hand seem to argue precludes him from receiving temporary total disability

benefits, and the claimant on the other hand arguing that the January 1, 2011,

retirement is a factor in receiving temporary total disability benefits.  In reality,

the claimant’s voluntary retirement on January 1, 2011, plays a very little role

in the claimant’s quest for temporary total disability benefits.  The controlling
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issues are whether the claimant remained within his healing period from his

December 14, 2010, stipulated left shoulder injury during the period of

temporary total disability requested and whether he was totally unable to earn

wages for  that period.  

My review of the medical records contained in the record herein clearly

shows the claimant remained within his healing period for his stipulated

compensable left shoulder injury from January 1, 2011, through December 19,

2011; however, I cannot say the claimant was totally unable to earn wages

from January 1, 2011, through December 19, 2011.  The evidence shows the

claimant continued to work following his stipulated compensable left shoulder

injury on December 14, 2010, through his retirement date on December 31,

2010.  Even though the claimant testified he was only working light duty, the

evidence shows the claimant was still able to earn some wages up to

January 1, 2011.  Nothing in the medical records show the claimant was

unable to earn wages between January 1, 2011, and June 23, 2011.  The

medical records also show the claimant did not seek any medical attention to

speak of between January 1, 2011, through March 31, 2011.  If the claimant’s

left shoulder did continually get worse to the point of not being able to earn

wages, it would be logical for the claimant to have sought medical treatment

between January 1, 2011, through March 31, 2011.  Ultimately, the medical

records do show the claimant was within his healing period for the period of
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temporary total disability requested related to his left shoulder that resulted

in surgery on June 23, 2011.  The claimant’s left shoulder surgery required

him to be incapacitated and unable to work following his June 23, 2011,

surgery.  Not until December 19, 2011, did the claimant reach maximum

medical improvement with regard to his stipulated compensable shoulder

injury, I find that the medical records and the preponderance of the evidence

shows the claimant remained within his healing period and suffered a total

incapacity to earn wages from June 23, 2011, through December 19, 2011.

Therefore, I find that the claimant has proven by a preponderance of the

evidence that he is entitled to temporary total disability benefits related to his

stipulated compensable left shoulder injury from June 23, 2011, through

December 19, 2011.

The claimant contends he sustained a compensable neck injury on

December 14, 2010.  For the claimant to establish a compensable injury as

the result of a specific incident which is identifiable by time and place of

occurrence, the following requirements of Ark. Code Ann. § 11-9-102(4)(A)(i)

must be established:  (1) proof by a preponderance of the evidence of an

injury arising out of and in the course of his employment; (2) proof by a

preponderance of the evidence that the injury caused internal or external

physical harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings, as
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defined in Ark. Code Ann. § 11-9-102 (16), establishing the injury; and (4)

proof by a preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of occurrence.  If the

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails

to establish the compensability of the claim, and compensation must be

denied.  Mickel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W .2d 876 (1997).

A claimant is not required to establish the causal connection between

a work related incident and an injury by either expert medical opinion or

objective medical evidence.  See, Wal-Mart Stores, Inc. v. VanWagner, 337

Ark. 443, 990 S.W.2d 522 (1999).  In fact, the Arkansas Courts have long

recognized that a causal relationship may be established between an

employment related incident and a subsequent physical injury based on

evidence that the injury manifested itself within a reasonable period of time

following the incident so that the injury is logically attributable to the incident,

where there is no other explanation for the injury.  Hall v. Pittman Const. Co.,

234 Ark. 104, 357 S.W .2d 263 (1962).  However, if the disability does not

manifest itself until months after the accident, so that reasonable men might

disagree about the existence of a causal connection between the accident and

disability, the issue becomes a question of fact for the Commission’s



CARL COOKS - G110580 -12-

determination.  Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

The claimant’s cervical MRI found at Claimant’s Exhibit 1, pages 14-15,

show the claimant had mild degenerative disc disease present in his cervical

spine along with disc bulging and severe left foraminal narrowing.  Dr.

Schlesinger in his November 28, 2011, report found at Claimant’s Exhibit 1,

pages 26-27, stated, “Again my conclusion is based on historical information.

If in fact the history is accurate then my diagnosis is a work-related

aggravation of an underlying degenerative process that brought about the

symptoms of C6-7 neural foraminal stenosis.”  An aggravation is a new injury

resulting from an independent incident, and being a new injury with an

independent cause, it must meet the definition of compensable injury in order

to establish compensability for the aggravation.  Hickman v. Kellogg, Brown

& Root, 372 Ark. 501, 277 S.W .3d 591 (2008).  In the present case, I find that

the claimant has proven by a preponderance of the evidence that he sustained

a compensable neck injury as the result of his work related fall on

December 14, 2010.  At the very least, the claimant, as opined by Dr.

Schlesinger, aggravated his preexisting degenerative neck condition causing

the objective finding of severe left foraminal narrowing.  The claimant’s

cervical MRI findings at C6-7 show that the claimant’s compensable

aggravation of his preexisting degenerative neck condition resulted in a new

injury, that being the severe left foraminal stenosis as a result of the
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December 14, 2010, fall.  Even Dr. Hagood in his March 31, 2011, report

stated that the claimant had been having left neck problems since “back in

December.”  (Cl. Ex. 1, p. 2)  Dr. Hagood’s report from March 31, 2011, also

shows that even prior to the claimant’s June 23, 2011, left shoulder surgery,

he was having pain in his neck all the way down into his left arm with

movement.  (Cl. Ex. 1, p. 2)  The evidence shows the claimant was not having

the neck and left arm symptoms prior to December 14, 2010.  In fact, the

evidence shows the claimant had no problems performing his work duties for

over a decade prior to December 14, 2010.

Respondents seem to argue the claimant’s preexisting neck condition

that resulted in an impairment rating over one decade prior to December 14,

2010, somehow plays a part in the claimant’s current cervical condition.  I

disagree.  The claimant’s credible testimony along with the medical records

show the claimant had little to no problems performing his everyday work

duties with regard to his neck after he was released by Dr. Giles in 1999/2000.

The credible evidence shows the claim fell on his left side causing a stipulated

compensable left shoulder injury and as a result has severe left foraminal

stenosis at C6-7, and also as a result is now being recommended cervical

injections by Dr. Schlesinger.  Based on all the credible evidence now before

the Commission, I find the claimant has proven by a preponderance of the

evidence that he sustained a compensable neck injury as a result of a specific
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incident on December 14, 2010.  

AWARD

The claimant has proven by a preponderance of the evidence that he

sustained a compensable cervical injury on December 14, 2010.  The

claimant has also proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits as related to his stipulated

compensable left shoulder injury from June 23, 2011, through December 19,

2011.

Additionally, claimant’s attorney, the Honorable Gary Davis, is hereby

awarded the maximum statutory attorney’s fees on this entire award, pursuant

to and limited by Ark. Code Ann. § 11-9-715.

All accrued benefits shall be paid in a lump sum without discount and

this award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


