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STATEMENT OF THE CASE

 A Pre-hearing Telephone Conference was held before Chief Administrative

Law Judge David Greenbaum on August 1, 2012.  A Pre-hearing Order was entered

in this case on August 1, 2012.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  Subsequent to the pre-hearing conference, the case was

transferred to Administrative Law Judge Barbara Webb.   A hearing was held on the

above-styled claim on September 14, 2012, before Administrative Law Judge

Barbara Webb.  The following stipulations as submitted by the parties in the Pre-

hearing Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim; that the claimant’s healing period ended on March 27,

2012, at which time claimant was assigned a seven percent (7%)

whole body impairment; that respondents paid temporary total

disability benefits at the rate of $553.00 per week and had accepted

and were in the process of paying the seven percent (7%) whole body

impairment at the rate of $415.00 per week; and that respondents

have controverted claimant’s entitlement to wage-loss disability.

2. The employer/employee/carrier relationship existed at all relevant

times, including July 21, 2010.

3. The claimant sustained a compensable right shoulder injury on July

21, 2010.

4. The claimant is entitled to compensation rates of $553.00 for

temporary total disability benefits and $415.00 for permanent partial

disability benefits.

5. The claimant’s healing period ended on March 27, 2012, at which

time the claimant was assigned a seven percent (7%) whole body

impairment rating.

6. Respondents paid temporary total disability benefits at the rate of

$553.00 per week, and had accepted and were in the process of
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paying the seven percent (7%) whole body impairment at the rate of

$415.00 per week.

7. Respondents have controverted Claimant’s entitlement to wage loss

disability.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Claimant’s entitlement to wage loss disability.

2. Controversion and attorney’s fees.

The record consists of a one volume transcript of the September 14, 2012,

hearing, consisting of the testimony of Pamela Collins, Wesley Bateman, Heather

Taylor, Dewayne Kirby, Ed Tolleson, Alvin Bryant, and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order dated August 1, 2012);

Claimant’s Exhibit No. 1 (Medical Records with Index); Respondents’ Exhibit No.

1 (Medical Records with Index); Respondents’ Exhibit No. 2 (Non-medical Records).

CONTENTIONS

The claimant contends, in summary, that as the result of her work injury,

surgery, and permanent impairment she can no longer perform the same job

activities and earn the same wages that she earned prior to the injury and is entitled

to wage-loss disability benefits in an amount to be determined by this Commission.

The respondents contend that the claimant voluntarily discontinued her

employment with the employer and is not entitled to wage-loss disability.  The
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claimant asserts that her termination was not voluntary, maintaining that the

employer did not provide employment within her physical restrictions.  Respondents

further contend that there are jobs available within Collins’ restrictions and that she

could make more money than she was making at the time of her injury. 

FACTUAL BACKGROUND

The claimant is forty-eight (48) years of age. She graduated high school and

attended some college.  She worked as a store manager for McDonald’s for nine

years and as a crew person for four years.   She was a flight attendant for one year.

She worked for Prestolite Wire for nine years in various factory jobs.   She

previously worked as an extruder operator and now performs clerical work.

She was employed by Prestolite Wire on July 21, 2010.  She suffered an

injury to her right shoulder resulting in a torn rotator cuff.  She underwent surgery

with Dr. Pearce.  She was released to go back to work on March 27, 2012.  She

returned to work for Prestolite Wire as an extruder operator in a different

department.  Collins testified that she had difficulty performing some of the job tasks

due to the strenuous nature of the work.  She explained that a co-worker, Wes

Bateman, helped her do some of the more strenuous tasks.  However, she was still

not able to keep up with the pace that was needed.  She explained that by the time

she finished her twelve (12) hour shift, she would have pain in her arm and neck

and would go home and lay on hearing pads.  She finally could no longer physically

do the job and asked her supervisor, Dewayne Kirby, if there was lighter duty jobs
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available.  She was told no, so she quit her job.  She looked for clerical work since

it would put less stress on her shoulder.  She began working in a clerical job on

May 12, 2012.  She explained that she is working in a dentist office performing

receptionist work which includes answering phones, pulling files, scheduling

patients, and other clerical work.  She works thirty-two hours per week at $10.00

per hour.  Her prior job at Prestolite Wire was 40 hours per week at $18.73 per

hour.  She testified that she did not believe she could work more hours since she

continued to have problems with her shoulder and needed the additional days to

rest.  

Collins testified that she had reviewed the report prepared by Heather

Taylor.  She did not feel like she could do the job as a manager at a McDonald’s,

although she had done that job previously.  She explained that she needed the use

of two good arms to assure the employees’ safety and to fill in for workers that do

not show up for their work.  She did not believe she could work as a flight attendant

again because of the safety issues during emergency situations, handling overhead

luggage, or caring for passengers during turbulence on the aircraft.

Collins testified that she currently takes muscle relaxers once or twice per

day.  She continues to have pain in her neck down into her shoulder blade and into

two fingers on her right hand.  She can lift five pounds.  She cannot work overhead.

She underwent a functional capacity evaluation which classified her as being able

to perform medium level of work.  She disagreed that she could frequently lift
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between 11 and 25 pounds or occasionally lift between 21 and 50 pounds.

On cross-examination, Collins testified that she had just completed a medical

transcription degree certificate in May of 2012.  She explained that she left her

position at McDonald’s as manager because she burned out.  She supervised 20

people and was in charge of hiring, ordering, performance reviews, and making

sure the work was done.  She liked being a flight attendant but left that job because

she was too far from home.  She worked for Prestolite from 1996 until 2001, when

she was laid off.  She went to work for Dr. Honeycutt, the same dentist that is her

current employer.  She was eventually called back and returned to Prestolite. 

When she asked for light duty work, she thought there were some temporary jobs

in Engineering, the Lab, or the Die Shop.  

Wesley Bateman testified that he had worked for Prestolite for 15 years and

was working as an extruder operator in 2012.  He worked with Collins after she

returned to work after surgery.  He explained that he observed that she had

difficulty performing some of her work activity so he helped her in spinning the reels

and dumping the color chips into the hoppers.  He explained that she tried to do the

job but it was pretty rough on her.  He knew she was having problems with one of

her shoulders or arms.  He explained that he had been asked by his supervisors to

give Collins assistance in doing her job.  

The claimant’s husband was not called to testify because the parties

stipulated that if called he would corroborate the complaints of pain and discomfort
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that Collins testified to in her case in chief.  

The respondents called Heather Taylor.  She is a vocational rehab counselor

for Systemedic Corporation.  She had a master’s degree in rehabilitation counseling

and has been a certified rehab counselor since 1999.  She reviewed records

regarding Collins, including the deposition transcript and the medical records, and

and performed a job market survey.  Taylor testified that Collins has skills for jobs

such as a medical record clerk, medical transcriber, and coding.  She also has

managerial experience in the restaurant industry which would qualify her for jobs

in restaurant and retail management.  She could also do some assembly line work.

She did not believe Collins was able to perform the job duties of a flight attendant,

but could do customer service in the airline and other industry.  Based on her

survey, Taylor testified that the average salary for a restaurant manager in the

Jonesboro  is $23.51 per hour or $940.00 weekly or $48,890.00 annually.  She

explained that the duties of restaurant manager would be classified in the light duty

category and were within Collins’ restrictions.

On cross-examination, Taylor testified that based on the job description of

extrusion operator, it would classified in the medium category and within Collins’

restrictions.  She explained that she is also called upon to provide job placement

assistance.  Taylor testified that she relies on the objective findings in the medical

evidence and not the subjective complaints of the clients identifying jobs in the labor

market.  Taylor explained that she had actually worked as a job coach in
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McDonald’s for a two-year time period and personally observed that the job was

within the light category of physical work demands.  Taylor testified that she had not

made any effort to talk with Collins about her restrictions.  Taylor testified that she

reviewed the functional capacity evaluation and Dr. Pearce’s approval of the

evaluation.  She located several job openings for restaurant managers within a 30-

45 mile radius  of Jonesboro at the time of her survey.

Dewayne Kirby testified that he is the extrusion production manager at

Prestolite Wire.  He has worked there eighteen years.  He explained that due to an

increase in business, they had changed from a three-shift operation to a four-shift

operation working seven days instead of five days per week.  He explained that

after the change, he met with Collins based on her seniority and she took a 12-hour

day shift position as an extruder operator.  He explained that she returned to a

different extruder operator position after her surgery but that it was the same job

classification.  He explained that the job description requires her to be able to lift

50 pounds even though he did not think they actually had to lift 50 pounds.  He

explained that a lot of the lifting of the copper wire was done with a crane system.

He reviewed the job with the HR manager and her immediate supervisor and

believed that it would fit within her restrictions.  He recalled a meeting with Collins

and her supervisor, Alvin Bryant, on May 9th when she stated that she couldn’t

physically do the extruder operator position anymore and asked for other available

jobs.  He explained that she agreed that there were no positions that would be less
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physical.  He explained that 70 percent of her job would have been mental and 30

percent of the job would be physical.  Kirby testified that Collins told him that she

was leaving.  When he asked if she wanted to speak with HR, she said “No” and

walked out.  

Kirby testified that Collins was a good, conscientious employee.  Alvin had

told Batemen to give her a helping hand after she returned from her surgery. He

explained that when Collins asked for a less physical job, he told her that he was

only over the production floor and asked her if she wanted to see HR and she

declined.  

Ed Tolleson testified that he was the Human Resource Manager at Prestolite

Wire.  He explained that he was familiar with Collins and her surgery.  He explained

that after the functional capacity evaluation, they looked at jobs available to see if

they could make some reasonable accommodations to prevent excessive lifting.

They determined that she could return to her job within her restrictions.  He

explained that some of the lifting requirements were to be adjusted.  He was

surprised when she quit and she never met with him prior to her decision to leave

her job.  He was not aware that she was having any physical problems with her job.

Alvin Bryant testified that he was Collins’ immediate supervisor.  He

observed her work several times during the day.  He was aware of her injury and

the weight limit for over the head lifting when she returned from her surgery.  He
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found her a long bar to help spin the reel and told her to let him know if she need

other help.  He explained that he made her mad concerning the length of time she

had taken to do a dye change when he offered to help speed her up.  He testified

that they had verified that the job was within her restrictions and offered

accommodation to her.  He was not aware she was having problems with her job.

He explained that the extruder operators help each other.  He was present when

she quit.   She told them that she could not physically do the job and was looking

for something that was lighter duty at Prestolite.

Medical records reflect that Collins injured her right shoulder when she fell

on a concrete surface on July 21, 2010.  She continued to work and sought

treatment with the company doctor.  She was eventually referred to Dr. Schechter

and Dr. Pearce.  An MRI revealed a complete tear in her rotator cuff.  She

underwent surgery in July of 2011.  On March 15, 2012, she underwent a functional

capacity evaluation.  The evaluation concluded that Collins had demonstrated the

ability to perform work in the medium classification of work.  Following the

evaluation, Dr. Pearce determined that Collins had reached maximum medical

improvement as of March 27, 2012, and assigned a 12% permanent partial

impairment to the upper extremity which correlates to a 7% impairment of the

person as a whole in accordance with the 4th Edition of the AMA Guides.  He

released her to return to work on March 27, 2012, with the restrictions as set out in
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the functional capacity evaluation.    

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim; that the claimant’s healing period ended on March 27,

2012, at which time claimant was assigned a seven percent (7%)

whole body impairment; that respondents paid temporary total

disability benefits at the rate of $553.00 per week and had accepted

and were in the process of paying the seven percent (7%) whole body

impairment at the rate of $415.00 per week; and that respondents

have controverted claimant’s entitlement to wage-loss disability.

2. The employer/employee/carrier relationship existed at all relevant

times, including July 21, 2010.

3. The claimant sustained a compensable right shoulder injury on July

21, 2010.

4. The claimant is entitled to compensation rates of $553.00 for

temporary total disability benefits and $415.00 for permanent partial

disability benefits.

5. The claimant’s healing period ended on March 27, 2012, at which

time the claimant was assigned a seven percent (7%) whole body

impairment rating.
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6. Respondents paid temporary total disability benefits at the rate of

$553.00 per week, and had accepted and were in the process of

paying the seven percent (7%) whole body impairment at the rate of

$415.00 per week.

7. Respondents have controverted claimant’s entitlement to wage loss

disability.

8. Considering the claimant’s age, education, work experience, medical

evidence, motivation, and post-injury income, claimant has failed to

prove that she is entitled to wage loss benefits sustained as a result

of her compensable injury.

DISCUSSION

Respondents accepted the right shoulder injury as compensable and paid

a permanent anatomical impairment rating to the body as a whole. The claimant

contends that she has suffered wage loss because she is unable to return to a full-

time job or perform the job duties as an extruder operator.  

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  If the employee is totally

incapacitated from earning a livelihood at that time, she is entitled to compensation

for permanent and total disability.  See, Minor v. Poinsett Lumber & Manufacturing
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Co., 235 Ark. 195, 357 S.W.2d 504 (1962). 

The wage-loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Emerson Electric v. Gaston, 75

Ark. App. 232, 58 S.W.3d 848 (2001).  To be entitled to any wage-loss disability

benefit in excess of permanent physical impairment, a claimant must first prove, by

a preponderance of the evidence, that she sustained permanent physical

impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727(2000).  The Commission is charged with the duty of

determining disability based upon a consideration of medical evidence and other

matters affecting wage loss, such as the claimant’s age, education, and work

experience.  Emerson Electric v. Gaston, supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In

considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of
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interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability. Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination
that the compensable injury was the major cause of the disability or
impairment.

(b)  If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability
or a need for treatment, permanent benefits shall be payable for the
resultant condition only if the compensable injury is the major cause
of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause.  Ark. Code Ann. §

11-9-102(14) (Repl. 2002).

Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act
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796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

The claimant is 48 years of age and has graduated high school.  She has

also attended college and received a medical transcription certificate.  She is

currently working in a clerical part-time position. The preponderance of the

evidence demonstrates that the claimant has reached maximum medical

improvement and is capable of performing medium duty work and should be able

to secure steady employment.  However, the claimant contends she attempted to

return to her prior work as an extruder operator but was unable to physically

perform the job without pain and difficulty.     

The  Functional Capacity Evaluation revealed that the claimant could work

in a medium physical demand work capacity.   The evidence further demonstrates

that the claimant has transferable skills from her work history and educational

background that could be used to work as a restaurant manager which is classified

in the light category of physical work demands and could earn a salary in the range

of $40,000 - $50,000.00 per year.  The evidence reveals that the claimant was paid

$18.73 per hour for a 40 hour work week at Prestolite.  After she quit her job at

Prestolite, Collins began working 32 hours per week for $10.00 per hour as a

receptionist for a dentist.  After considering the claimant’s age, education, work
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experience, and the totality of the  medical evidence relating to her shoulder, I  find

that the claimant has failed to prove that she is entitled to wage loss disability

benefits as a result of her compensable shoulder injury over and above her physical

permanent impairment.

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.  

_____________________________
BARBARA WEBB
Administrative Law Judge


