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Claimant represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant, Arkansas.

Respondents No. 1 represented by Mr. Terry Don Lucy, Attorney at Law, Little
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Respondent No. 2 represented by Mr. David B. Simmons, Attorney at Law, Little
Rock, Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of permanent total disability benefits and attorney’s fees. 

At issue is the extent of the claimant’s loss of earning capacity as defined by

Ark. Code Ann. §11-9-522, §11-9-521(g), §11-9-505, and Death and Permanent

Total Disability Trust Fund (Trust Fund) liability pursuant to Ark. Code Ann. §11-9-

519.

After reviewing the evidence impartially, without giving benefit of the doubt

to either party, Ark. Code Ann. §11-9-704, I find the claimant is permanently and

totally disabled and the Trust Fund has liability.
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STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on

August 5, 2005, at which time the claimant sustained bilateral knee injuries at a

compensation rate of $419.00/$314.00.  Medical expenses, temporary total

disability benefits, and ratings of 50% to each knee have been accepted.  The

healing period for the right leg ended on February 1, 2008, while the healing period

for the left leg ended on December 3, 2010.  The claimant receives Social Security

Disability benefits.

The claimant contends she is permanently and totally disabled as defined

by Ark. Code Ann. §11-9-519(b).  The claimant is 70 years old (D.O.B. February 10,

1942) with a health history of carpal tunnel syndrome (CTS).  She is not a viable

candidate for rehabilitation.

Respondent No. 1, Public Employee Claims Division, contends the claimant

is able to work in a medium category based on a valid Functional Capacity

Evaluation (FCE) completed December 7, 2011.  She is precluded from disability

benefits according to Ark. Code Ann. §11-9-521(g).

Respondent No. 2, Trust Fund, defers to the outcome of litigation.

The following were submitted without objection and comprise the evidence

of record: the parties’ prehearing questionnaire responses and exhibits contained

in the transcript.

The claimant was the only witness to testify at the hearing.

The claimant, age 70 (D.O.B. February 10, 1942), has a high school

education and some college courses.  Her work experience includes a job as a

sitter with elderly patients.  She began work for the respondent employer in 1998

as a security guard and resigned in 2005.  The claimant applied for Social Security

Disability benefits in March, 2008, with a widow’s enhancement ($1,200.00 per
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month) and she also receives retirement benefits ($312.00 per month).  The

claimant’s health history includes bilateral carpal tunnel syndrome.

On August 5, 2005, the claimant was running in her bi-annual physical and

fell, injuring both knees.  Eventually, her right knee was replaced in 2007, after she

resigned her employment, and her left knee was replaced in 2010.

The claimant has not returned to work since her injury.  The job duties at the

prison require being able to run and lift and she does not think she could pass the

physical.  She stated she has good days and bad days and doesn’t think she could

reliably meet a strict work schedule.  She stated her employer did not offer a job.

The claimant is able to drive a car or riding lawn mower.  She is able to walk

to the post office and grocery store.  She thinks she could be employed as a sitter

with the elderly again as long as she could work at her own pace, sit and stand as

needed, and work part time.  The claimant lives with her sister who performs the

housework.

The claimant has no transferrable skills that would enable her to obtain

lighter work in the secretarial or clerical field.  She does not know how to operate

a computer.

A Functional Capacity Evaluation (FCE) performed December 7, 2011, was

reliable and met the medium classification of work with specific limitations:

• lifting/carrying 40 lbs. occasionally
• unilateral lifting 15 lbs.
• climbing stairs, crouching occasionally
• unable to kneel
• difficulty with prolonged standing, walking, balancing,

stooping, and pushing/pulling a 50 lb. cart

Heather Taylor performed a vocational rehabilitation and opined:

. . . Ms. Carruth’s potential to return to the workforce on a full time
basis is significantly diminished. Her advanced age and specific
functional abilities are two major issues.  My labor market research
did not identify any jobs that she would qualify for from educational,
work history, or functional limitation standpoints.  Additionally, Ms.
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Carruth told me that she did not believe she could physically work
and expressed no interest in pursuing employment

. . . I have no specific vocational recommendations at this time, as
returning to the workforce on a full time basis for Ms. Carruth is not
likely going to be successful.  Part time work in sedentary type,
unskilled jobs may be something she would want to consider to
supplement her retirement income.

The claimant testified she had applied for work at Fred’s, Wal-Mart, and

Citgo to no avail.  She also registered with Workforce Services but required help

to fill out the computer application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Respondent No. 1 argues the claimant is not disabled.

Wage-loss is the degree to which the compensable injury has affected the

claimant’s earning capacity.  The extent of disability is a question of fact for the

Commission.  Cross v. Crawford County Memorial Hospital, 54 Ark. App. 130, 923

S.W.2d 886 (1996).  The Commission is charged with assessing wage-loss on a

case-by-case basis.  Factors to be considered in assessing wage-loss include the

claimant’s, age, education, work experience, medical evidence and other matters

which may reasonably be expected to affect the worker’s future earning power such

as motivation, post-injury income, bone fide job offers, credibility, or voluntary

termination.  Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961); City of

Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984);  Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990);  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982); and Hope School District  v.

Charles Wilson, 2011  Ark. App.  219,       S.W.3d       (2011).   The  award  of

wage-loss is not a mathematical formula but a judicial determination based on the

Commission’s knowledge of industrial demands, limitations, and requirements,

Henson v. General Electric, 99 Ark. App. 129, 257 S.W.3d 908 (2008).
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The claimant has demonstrated she is permanently and totally disabled by

virtue of her age (70), education (high school), work experience (security guard),

work restrictions (medium category), and lack of transferrable skills (see the

vocational rehabilitation report).

Respondent No. 1 also argues the claimant is not entitled to disability

benefits because she has a scheduled injury; however, the notable exception is

when the injured employee has bilateral, compensable injuries as provided for in

Ark. Code Ann. §11-9-519(b).

1. The Workers’ Compensation Commission has jurisdiction of
this claim in which the employee-employer-carrier relationship
existed on August 5, 2005, at which time the claimant
sustained bilateral knee injuries at a compensation rate of
$419.00/$314.00.  Medical expenses, temporary total disability
benefits, and ratings for 50% to each knee have been
accepted.  The healing period for the right leg ended on
February 1, 2008, while the healing period for the left leg
ended on December 3, 2010.  The claimant receives Social
Security Disability benefits.

2. The claimant has proven, by a preponderance of the evidence
of record, that she is permanently and totally disabled based
on her age, education, work experience, and other matters
affecting her ability to return to the workforce.

3. Once respondent No. 1 has reached the statutory maximum,
the Trust Fund will assume liability.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with Ark. Code Ann. §11-9-715, §11-9-801, and
WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992) (E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by respondent No. 1, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.
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5. If they have not already done so, the respondents are directed
to pay the court reporter, Ms. Pam St. Clair’s, fees and
expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this Award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995); Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999); and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                
ELIZABETH W. HOGAN   
Administrative Law Judge


