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Hearing before ADMINISTRATIVE LAW JUDGE AMY GRIMES, in Springdale,
Washington County, Arkansas.

Claimant represented by MARK FREEMAN, Attorney, Fayetteville,
Arkansas.

Respondents No. 1 represented by MICHAEL E. RYBURN, Attorney,
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STATEMENT OF THE CASE

On May 21, 2012, the above captioned claim came before the

Commission in Springdale, Arkansas for hearing. A pre hearing

conference was conducted on May 8, 2012, and a pre hearing order

filed that same day.  A copy of the pre hearing order has been

marked as Commission’s Exhibit No. 1 with modifications and without

an objection made part of the record. Prior to hearing on May 21,

2012, the parties agreed to the following stipulations:

1. The Arkansas Workers’ Compensation Commission

has jurisdiction of this claim.

2. The relationship of employee-employer-carrier

existed among the parties on November 20,

2006.
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3. The appropriate weekly compensation benefits

are $280.00 for temporary total disability and

$210.00 for permanent partial disability

benefits.

4. The claimant’s healing period ended on May 7,

2009.

5. The respondents have accepted liability for

permanent partial disability benefits of 5% to

the body as a whole.

Prior to hearing on May 21, 2012, the parties agreed to litigate

the following issue:

1.  Whether the claimant is permanently and totally

disabled.

2. The claimant’s entitlement to wage loss in

excess of 5%.

3. Attorneys’ Fees.

The claimant contends that he was employed with the

respondents, Carroll County, at all relevant times including his

date of injury of November 20, 2006, when he injured his right knee

and back. The claimant was assigned an impairment rating by Dr.

James Adametz on September 16, 2008, in the amount of 5 percent

(5%) to the body as a whole.  The respondent contends that the

claimant was injured and his claim is accepted. He reached MMI on

May 7, 2009. A 5% PPD rating to the body has been paid.  He has no

wage loss and can make the same or more money or return to his
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previous job.  Additionally, the respondent contends that the

statute of limitations bars additional benefits on this claim.

The respondent in this case submitted a brief on the statute

of limitations issue, May 31, 2012.  The brief is attached and

marked as respondent’s addendum “A.”  The claimant chose to waive

his right to brief the issue. A prior opinion in this case, from

October 30, 2009, was issued and affirmed and adopted by the Full

Commission on May 28, 2010.  There were no further appeals.  The

issues determined in the October 30, 2009, opinion were affirmed

and adopted and are settled.  They are law of the case.

The stipulations agreed to by the parties, prior to hearing

on May 21, 2012, and in the pre hearing order are hereby accepted

as fact.  From a review of the record as a whole to include medical

reports, documents and matters properly before the Commission and

having had the opportunity to hear testimony of the claimant and

observe his demeanor the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 55-year-old male(Record 5/21/12 p.8) He

worked for the respondent and sustained a compensable injury to his

neck, lower back and right knee on November 20, 2006, as

established by prior opinion.  Also, as a result of that opinion,

the claimant was determined to not have a compensable injury to

both of his shoulders as the result of the incident on November 20,

2006.  At a previous hearing, the claimant testified that he was

injured while working courtroom duty.  During that duty, a

defendant ran from the courtroom and the claimant ran after her,
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tackling her in the parking lot.  He testified that he went “to the

ground very hard” and realized that he was hurt after the incident.

The claimant testified at the current hearing to numerous

health issues and limitations.  Additionally, he stated that he was

no longer working for the county.  He had been taken off work by

Dr. Knox. A year later he was taken off the county payroll(Record

5/21/12 p. 17). He testified that he received a permanent

impairment rating for the cervical spine and was paid permanent

impairment benefits for twenty-two and one-half weeks which was

paid out on March 16, 2009(Record 5/21/12 p. 19). 

The respondents have contended, in a subsequent brief, that

the claimant’s request for any further benefits is barred by the

statute of limitations(Respondents’ Addendum “A” p.3).  The

respondents submitted two Form-Cs that were made part of the

record(Respondents’ Exhibit No. 1).

DISCUSSION

Arkansas Code Annotated §11-9-702(b)(1) states, 

 “In cases in which any compensation,
including disability or medical, has been paid
on account of injury, a claim for additional
compensation shall be barred unless filed with
the Commission within one year from the date
of the last payment of compensation or two
years form the date of the injury, whichever
is greater.” 

Additionally, the same statute, at subsection (c) states,

 “A claim for additional compensation must
specifically state that it is a claim for
additional compensation. Documents which do
not specifically request additional benefits
shall not be considered a claim for additional
compensation.”
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In Flores v. Wal-Mart Distribution, 2012 Ark. App. 201, the

Court of Appeals determined that the statute of limitations ran on

indemnity benefits even in cases where the statute had not run on

medical benefits.  The court based its decision on the filing of

Form-Cs by the claimant and the benefits requested in those

filings.  In Flores, a Form-C was filed on June 29, 2005,

requesting additional treatment, additional TTD benefits and an

attorney’s fee. After hearing, the claimant was awarded additional

medical treatment, and TTD, Id.  Then the claimant in April of 2009

requested a hearing on additional medical treatment.  Subsequently,

in October of 2010, Flores submitted a pre hearing questionnaire in

which she listed the issues as permanent impairment, wage loss and

attorney’s fees, Id.  The ALJ found that while the last authorized

medical treatment, as stipulated, was on July 6, 2009, the claim

for permanent impairment and wage loss was barred.  He determined

that the first claim for permanent impairment and wage loss was

made on October 11, 2010.  That being the case, the claim was not

brought within two years of the date of injury or within one year

of the last payment of compensation, Id. The Full Commission and

the Court of Appeals affirmed.

Here, we have a similar situation as in Flores.  The claimant

was injured on November 20, 2006 and determined to have a

compensable injury.  Subsequently, he was assessed an impairment

rating and that rating was paid out, ending on March 16, 2009. The

claimant then filed the first Form-C on September 11, 2008, almost

two years after the injury date.  On this Form-C, the only benefits



Brown-F810027 -6-

requested were medicals.  A second Form-C was filed on April 15,

2011.  Again, the only claim was for medical expenses.  No claim

for additional indemnity benefits was made until the claimant’s

attorney requested from the clerk of the Commission that the case

be assigned for hearing.  That correspondence took place on May 13,

2011, and requested a hearing on the claimant’s entitlement to

permanent and total disability and wage loss.  While the Flores

ruling would allow a tolling of the statute of limitations, the

tolling may only apply to a particular claim, Flores v. Wal-Mart

Distribution 2012 Ark. App. 201. The request, by Form-C, for

medical benefits under Flores would not toll the statute for all

other claims not requested at the time of the filing of the Form-C.

Here, the date of injury is November 20, 2006, and the last

indemnity benefits were paid on March 16, 2009.  None of the Form-

Cs filed requested additional indemnity benefits.  Clearly, the

statute of limitation bars the claimant’s request for permanent

and total disability, as they are not timely filed.  The request

related to permanent total disability and wage lost was filed in

2011, more than two years since the last date of indemnity payment.

Additionally, there is no doubt that the request for permanent

total disability and wage loss [May 13, 2011] was made more then

two years after the November 2006 injury.  The statute of

limitations bars the claimant’s request for permanent total

disability and wage loss. 
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 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Based on applicable statutes and case law, as

well as the documents and briefs submitted,

the claimant’s request for permanent total

disability and wage loss are barred by the

statute of limitations as set forth in A.C.A

11-9-702(b)(1).

ORDER

Based upon my foregoing findings and conclusions, I have no

alternative but to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.

                                                                 
                         AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


