
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G101863 (12/31/10)

RODGER BRIGMAN, EMPLOYEE  CLAIMANT

CITY OF WEST MEMPHIS, SELF-INSURED EMPLOYER                      RESPONDENT

MUNICIPAL LEAGUE WCT, TPA                                                                RESPONDENT

OPINION FILED JANUARY 12, 2012
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On July 25, 2011, a pre-hearing conference was

conducted, from which a Pre-hearing Order was filed.  The Pre-hearing Order reflects stipulations

entered by the parties, the issues to be addressed during the course of the hearing, and the

contentions of the parties relative to the afore.  The Pre-hearing Order is herein designated a part

of the record as Commission Exhibit #1.  

Additionally, the parties stipulated that the claimant earned an average weekly wage of

$839.00, which generates weekly compensation benefit rates of $559.00/$419.00, for temporary

total/permanent partial disability.  Accordingly, the issue of the appropriate compensation benefit

rate is no longer disputed.  In an August 31, 2011, correspondence respondent raised the issue of
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an entitlement to a offset found in Ark. Code Ann. §11-9-411 (a) and referenced the ruling in

Clevenger, however noted that since the ruling in same, the case is inapplicable to the present

matter.  The claimant contents that all of permanent disability and temporary disability has been

controverted due to the error in calculation of the average weekly wage; or in the alternative, the

difference between the rate initially paid and that subsequently stipulated has been controverted.

The testimony of Rodger Dewayne Brigman, coupled with medical reports and other

documentary evidence comprise the record in this claim.  At the conclusion of the hearing the

parties were provided an opportunity to submit letter brief on the off-set issue of Ark. Code Ann.

§11-9-411 (a), none was submitted.

DISCUSSION

Rodger Dewayne Brigman, the claimant, with a date of birth of December 12, 1949, is a

high school graduate with some college education.  The claimant is a veteran of the United States

Marine Corps, having served from 1969 through 1971, with an honorable discharge.  The

claimant was a military police in the Marine Corps.  

The claimant’s work history over the past twenty (20) to twenty-five (25) years has been

in construction and police/law enforcement.  Regarding his work in the construction industry, the

claimant testified:

     I started in construction when I came out of the Marine Corps,
worked five or six years, and bought a private business - - liquor
and grocery store with my father as a partner.  When my father had
a heart attack, I gave him my half of the business, and I went back
to construction; so, he didn’t have to work. (T. 13-14).

The claimant did drywall in commercial construction.  The claimant was a supervisor – job

foreman while working construction.
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In December 2002, the claimant returned to law enforcement, and was hired by Chief Bob

Paudert of the West Memphis Police Department.  The City of West Memphis is the only place

that the claimant has work as a police office aside from the Marine Crops.  In explaining his

reasoning for change from construction to law enforcement, the claimant testified:

     I’m pretty patriotic, the Marine Corps, 9-11 happened and I was
too old to go back into the service, had a little community - - civic
pride, whatever.  I just wanted to do it. (T. 15).

At the time of his employment with respondent the claimant was a regular patrol officer. 

The testimony of the claimant reflects, regarding his activities on December 31, 2010, when he

was injured:

It was 5:00 or 5:30 in the morning, and a call came out over the
dispatch of a robbery or disturbance in progress.  They gave the call
to a different police office, different car, but I’m special city.  I go
wherever I want to.  So, I just happened to be a block or so away. 
I responded, made the corner, saw four males in some kind of a
disturbance.  When they saw me, two of them took off running. 
The two that stayed there when I drove up, they was screaming,
“They’ve got a gun.  They robbed me.  They’ve got a gun.  They
robbed me.”  So, I followed the one in the vehicle - - in my vehicle
I followed the one that ran, basically, down the street.  The other
one ran across the road through the house.  When I got up close
enough to him, actually, I run by and passed him, and I slid to a
stop, jumped out, jumped the ditch to apprehend him.  I didn’t
know if he was the one that had the gun or not.  When I jumped the
ditch, I landed stiff-legged, straight-legged, because I was watching
him, not where I was jumping.  I felt a jar in my back.  I went ahead
and apprehended the guy.  Held him at gunpoint actually until - -
put him on the ground, and held him at gunpoint until another
officers got there.  They hand-cuffed him.  Supervisors got there. 
We searched for the weapon.  During the incident, I told my
supervisor that I had jarred my back.  I felt a twinge of pain,
whatever.  I told him I’d walk it off.  I didn’t know how bad it was,
and he insisted I do a workman’s comp report. (T. 15-16).

The claimant went to the emergency room of Crittenden Regional Hospital later the day of the
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accident where he received medical treatment before being released.  The claimant offered

regarding the afore:

     Yes, sir.  I was - - that was my last day of the week.  So, my
regular two days off was the very next two days.  He gave me some
pain medication, and said, “Go back to work.”  So, I did. (T. 17).

The claimant continued working.  On January 19, 2011, the claimant when to Dr. Denton,

who was the respondent’s designated medical provider.  The claimant continued working while

receiving medical treatment for his back from Dr. Denton.  The claimant testified that he was

placed on restricted/light duty work, which respondent provided:

     Light duty consisted of just sitting around the station, doing
paperwork, sitting at a computer.  And my doctor’s light duty or
restrictions was that I didn’t have to do anything over thirty minute;
sit, stand, or walk.  (T. 17). 

The claimant was also provided a ten (10) pound lifting restriction.  The claimant’s testimony

reflects regarding the restricted duty assignment:

     Right.  So, in a discussion with my supervisor, I advised him - -
I’m a senior officer on the street, on my shift.  And I advised him
that I would continue, an dif he approved it, I would continue
working the street.  That I would just pull over and get a cup of
coffee or get out and walk around; do whatever it took to relieve
the pain that is created by me sitting in a patrol car for any length of
time. (T. 18).

While the claimant tried the afore as his light duty assignment, his condition attributable to the

December 31, 2010, accident continued to get worse.  The testimony of the claimant reflects:

     The pain in - - if sat in a patrol car or chair or stood in one
position; anything for over thirty or forty minutes, then, the pain
would increase until I would do something different.  I’d sit down,
if I was standing up or if I was sitting I’d get up and walk around;
whatever it took to relieve the discomfort. (T. 18).
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The claimant underwent an MRI scan pursuant to the direction of Dr. Denton in January

2011.  Thereafter, an appointment was scheduled for the claimant with Dr. Olinger at Semmes-

Murphey in Memphis.  The claimant was initially seen by Dr. Olinger on February 17, 2011.  The

testimony of the claimant reflects that while a herniated disc was diagnosed, he decided that he

did not want to undergo surgery.  The claimant explained regarding the afore:

     I decided to put off surgery as long as I could.  I’m a little
uneasy about any kind of surgery at my age.  So, until the pain
makes me do something different, I’m going to stay away from the
knife. (T. 19).

The claimant testified that to his knowledge nothing has changed with respect to the restrictions

on his activities.

Regarding the point in time he ceased working for respondent, the testimony of the

claimant reflect:

     February the 2nd, I responded to a call, and a juvenile gang
banger - - I didn’t know how old - - I knew how old he was, but
when I went into the house to talk to the complainant, the lady that
called, which was the mother, she stated that her son was out of
control, into gangs, asked me to put him in jail.  I told her - -
advised her I couldn’t, that I would talk to him, and when I walked
back down the hallway to his bedroom, when I turned to go into
the bedroom, he run out, and saw me - - had his gang do-rag over
his face.  He attacked me like a man running through the football
line; hard.  We sought.  He knocked me all the way across the
hallway into another bedroom.  We fought in there.  I finally tased
him, and hand-cuffed him.  And the next morning, my back was
hurting worse than normal; so, I went back to - -

     Dr. Denton.  And that’s when he told me that - - I’m not sure
what he - - what kind of duty, and he said I couldn’t do any kind of
duty that’s on the street at all.  (T. 19-20).

Thereafter, the claimant was restricted to duty at the desk or dispatch.  As to the availability of
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the restricted duty per Dr. Denton, the claimant testified:

     They didn’t.  The let me take my sick leave.  There was some
confusion about that.  My supervisor - - I don’t know what the
position was there.  I just did what my supervisor said. (T. 20).

The claimant testified that following his February 17, 2011, visit with Dr. Olinger he discussed his

situation with a representative of respondent.  The testimony of the claimant reflects that he talked

to Inspector Dill, and was told that respondent did not any work for him and that he should go file

for disability retirement.  The claimant offered, regarding the afore:

     As a result of what I was told by Dr. Olinger, that’s correct.  I
was advised to file for disability retirement through LOPFI. (T. 21).

The claimant followed through and is now receiving those benefits in the amount of $1,900.00,

after taxes.  

The claimant also begin receiving temporary total disability benefits from respondent,

which were paid through April 2011.  In April 2011, Dr. Olinger provided the 10% anatomical

impairment rating and the claimant started receiving corresponding permanent partial disability

benefits.  

The claimant had not been back to see Dr. Olinger since the April 2011, impairment

rating.  The claimant’s testimony reflects, regarding the measures he currently take to treat his

back:

     I move around - - I have to move when I’m sitting.  I’ve got a
recliner at the house.  It’s a rocking recliner.  I bought an ottoman
to put in front of it, so that I can sit and still rock with my feet up. 
I can change the position of the back of the chair.  I fixed my
shower where it’s just one steady high-pressure stream of water.  I
use that as a water massage every morning to get me out of bet and
getting around.  
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     They’ve got me on a pain medication - - the VA changed my
medications.  Tramadol or something like that.  It’s one pill every
eight hours.  I don’t like the way it does me.  It does something in
your head, instead of the muscles is what the doctor said.  He said it
does something to the sensors - - the pain sensors instead of the
actual swelling and pained area.

     But anyway, I take one at night maybe to go to sleep on. (T. 22-
23).

The claimant also takes blood-pressure medicine and prescription Prevacid for his stomach.  The

claimant noted the he goes to the VA for unrelated medical problem, adding:

     They’re not related to my back.  I don’t have insurance; so, I’m
using the VA as a primary care. (T. T. 23-24).

The claimant acknowledged that his use of the VA is not the product of respondent refusing to

provide medical treatment in connection with his compensable December 31, 2010, injury, but

rather for convenience.

The testimony of the claimant reflects, with respect to his routine daily activities since

leaving the employment of respondent:

     Well, I ry to keep myself busy.  I do my yard work.  Mow the
yard - - got a ridding lawn mower, and a small self-propelled
mower.  I’ve got a motorcycle.  I’ve had them all my life.  I ride my
motorcycle; can’t ride it very long, but I can ride it for an hour or
so stopping and changing positions, which you do every time you
stop and put your feet down; that helps.  I have a membership at
the golf course out here at Marion.  They’ve got a workout room
that’s got tread-mills, stationary bikes.  A friend of mine’s got his
own inversion machine in there that you can strap yourself in and
turn yourself upside down.  It really stretches your back out; it
helps.  I try to play golf occasionally.  I play until it hurts, and then,
I quit.  I might ride around with my friends while they play;
anything to get out of the house.  I’ve worked since I was - - before
seventeen, and I’m not adjusted real well to just sitting around the
house. (T. 24-25).
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The claimant testified that he uses a cart when he plays golf, rather than walking the course.  

The claimant provided a description of his symptoms attributable to the compensable

injury as well as the location of same:

     If I sit, lay, stand, do anything - - stay in one position for any
length of time, the discomfort grows to pain.  The pain will go
down the back of my right leg.  When I - - when I’m out on the golf
course, you ride the golf cart sixty seconds or so, you get out, you
take a couple of swings, hit the ball, you get back in the golf cart,
you ride it up there to the green, you get out and you walk around,
you putt, a little of this, little of that.  The steady different
movements is therapeutic.  I don’t play enough or swing hard
enough for it to be detrimental.  If I do, it’s self-inflicted.  I’m
hooked on golf.  I’m sorry, it’s a drug to me. (T. 25-26).

The claimant confirmed that he has not been told by physician to refrain from playing golf.  The

claimant added that he had been advised by Dr. Olinger that he can do what his back allows him

to do.   In terms of activities that aggravate his back symptoms, the claimant testified:

     .    .    .  The thing that bothers me is sitting in one position all
the time or laying.  When I sleep at night, I have to roll over and
change position; one side, to my back, to other side.  My wife has
now started getting up in the middle of the night, and going to the
other bedroom.  She can’t sleep with me no more.  I flip and flop
too much. 

     I can bend over as long as I come back up.  I can’t stay bent
over at all.  If I stay bent over thirty seconds, then, I have to be
careful how I get up.

     I haven’t been lifting anything.  I imagine - - I don’t know.  I
really couldn’t say.  I haven’t lifted anything that would hurt me. 

     Yes.  Just staying in one position, whether it be sitting, standing,
laying.  I can’t walk for any length of distance, that aggravates the
situation and the ain goes down the back of my leg. (T. 26-27).

The claimant had neck surgery, and following same, returned to perform all the duties of
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his old job just as before the surgery.  Regarding the afore, the claimant added:

     Yes, I did.  I came back in three months.  I was back on the
street. (T. 27).

The testimony of the claimant reflects that he has had a continuous employment history up

to the time of the December 31, 2010, injury.  Regarding his former employment before becoming

a police officer, the claimant’s testimony reflects that if it was in construction, he has been a

supervisor since he was twenty-five or thirty years old.  The claimant offered regarding the

drywall work:

     Oh, I never hanged - - I never hung the drywall.  I was over the
finishers.  And as a supervisor, I didn’t have to work.  Maybe
between the time I was twenty-five until I was thirty or forty, I was
working with my crews.  After that, I wasn’t expected to do
anything.  I still did, occasionally, just to break the boredom. 
Something had to be done exactly right the first time due to a
painter’s schedule or a wall paperer’s schedule, I would oversee
that a little closer - - get in there and make sure - - do it myself if I
had to. (T. 28-29).

The testimony of the claimant reflects that he has not worked since he last worked for the

police department.  The claimant testified that he has not looked into any other types of work

since leaving the police department.  As to his opinion of the availability of any other type of work

that he could do in which he would be gainfully employed, the claimant testified:

     I don’t know what it would be.  Because like I said, I can’t sit or
stand or walk for thirty minutes or an hour, and at my age, I can’t
go back to construction, because that would be on my feet all day.
(T. 30).

The claimant has filed for and been approved for Social Security disability.  The claimant

added, regarding the afore:

     I think August.  I started drawing a check in August.  I draw - -
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my first check was August or September.  I’ve only drawed a check
or two, but they’ve started. (T. 30).

The claimant receives $1,315.00, in monthly Social Security disability benefits.  

The claimant acknowledges that he is not an invalid as a result of the compensable injury. 

As to whether he would work if he could locate same within his skill set, the claimant responded:

     If I could do it pain free, yes, sir.  I want to be a police officer. 
That’s the reason I started nine years ago, and my plan had been to
stay there through at least until I was sixty-six. (T. 31).

During cross-examination the claimant testified that while he worked as a patrol officer

the entire of his employment with respondent, he was a senior patrolman.  The supervisors were

the sergeant, lieutenant, and captain.  The claimant offered regarding his seniority:

     Out on the street if the Sergeant or Lieutenant wasn’t on the
scene, what I had to say was respected. (T. 32).

In his work in the construction industry, the claimant worked predominantly as a supervisor.  The

claimant noted, in terms of manual labor:

     I didn’t handle much material.  I did finishing.  The heaviest
thing I handled was a pan of mud, which weighed less than fifteen
pounds. (T. 32).

The claimant’s testimony reflects, regarding his ability to perform duties as a law

enforcement officer in his present physical condition:

     If it was flexible enough that I could do whatever it took to
relieve the discomfort.

     If it was a situation that I didn’t have to worry about somebody
coming in there and fighting me, which you cannot prevent.  If
you’ve got a gun and a badge, you’re liable to be in an altercation. 
You know, you can’t say - - you can’t say, “I’ll be a police officer,
but I’m not going to fight with you.” (T. 33).

In addition to playing golf, the testimony of the claimant reflects that he also has a pool
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table.  As far as the duration that he plays pool, the claimant testified:

     I play fifteen, twenty minutes at a time, which is kind of boring
by yourself. 

     I used to play good.  I don’t play as good no more. (T. 36).

The testimony in the record reflects that the claimant has a Doberman that he has been working

with or training.  The claimant offered, regarding the afore:

     I interact with him constantly, because he’ll make you.  I’m
mean, he’s a in-the-house dog.

     That I’m house breaking him, and keeping him off the furniture -
- kind of goose him at the front door; so, he scares everybody. (T.
37).

The claimant confirmed that during his deposition, when questioned about his interest or desire in

returning to employment at sixty-one, he responded, “Not at sixty-one.  My father passed at sixty

seven or eight.  My older brother passed this summer, May the 2nd at sixty-four, and so”. 

The claimant’s testimony reflects:

     If I can’t be a police officer, I don’t want to go out and try to
learn something new.  I’m not physically able to go back to
construction.  So, no, I have no interest in going and working at
McDonald’s or Wal-mart. (T. 38).

During further direct examination, the claimant was questioned regarding LOPFI issue. 

Specifically, the claimant testified regarding when he started paying for a portion of his

retirement:

     I’m not really sure.  A few years ago.  I remember all of a
sudden, we started paying four percent, or I’m not sure about the
percentage, but a percentage of our payment goes into LOPFI.  It’s
something new. (T. 41).

The claimant testified that the amount was taken out of his paycheck every pay period, and was
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going on at the time he was hurt on December 31, 2010.

As to whether he has totally foreclosed ever going back to work, the testimony of the

claimant reflects:

     I would consider law enforcement, if I was physically able to
work the streets the way I did before.  I chose not to take the
sergeant’s exam.  Sergeant’s lose there choice of their days off. 
They lose their choice of what shift they work.  And as a patrolman
with eight and a half years, something like that, seniority, I got the
shift that I chose, and I got the weekend days off.  So - - and I
enjoyed working on the streets interacting with the people.  I didn’t
see myself doing a whole lot of paperwork, and supervisory work
up there over - - through the computer systems and - - as sergeants
and lieutenants did. (T. 41-42).

If called upon to rely solely on his Social Security disability, without the benefit of his retirement

benefits, to maintain his sustenance claimant was questioned whether he would return to work

doing something a little less skilled in some form of work to achieve an income.  Regarding the

afore, the claimant testified:

     If I had to go to work to pay the bills - - I’ve always done
whatever it took to pay my bills.  So, if I had to hobble up there on
a crutch, and sell cheese burgers to pay my bills, then, yeah, I’d sell
some cheese burgers. (T. 42).

During further cross-examination, the claimant confirmed that as supervisor while working

construction, as such his job was to run a crew; make sure they were on time; keep their time

cards; and assign job positions.  Further, the testimony of the claimant reflects that on occasions

he had multiple crews and different locations.

The medical in the record reflects that the claimant was seen at the emergency room of

Crittenden Regional Hospital on December 31, 2010, for complaints of back pain and stiffness

bought on when he jumped across a ditch.  Following examination and diagnostic studies, the
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claimant was released. (JX #1, p. 1-4).

The claimant was seen by Dr. Roy Denton on January 19, 2011, with a complaint of low

back pain and lumbar strain.  The office note relative to the afore visit reflects, in part:

History of Present Illness
1.   Low back pain, Lumbar Strain:
Onset gradual.  Severity level is moderate-severe.  It occurs
constantly.  Location: lower back.  There was no radiation.  The
pain is aching, dull, piercing, sharp and throbbing.  Context: there
was an injury.  Trauma type: jumped over a ditch chasing suspect,
fell and landed on leg, acute onset low back pain with gradual
worsening occurred at work, 2 Weeks 5 Days ago on 12/31/2010. 
The pain is aggravated by bending, climbing stairs, pushing and
prolonged sitting.  Improves somewhat if get out of car and rocks. 
S/P lumbar back surgery w/c injury 15 years ago.  History of
cervical disc disease.  S/P decompression Associated symptoms
include decreased mobility, night-time awakening and tenderness. 
History cervical disc disease s/p decompression 2 years ago.

*          *         *

Assessment/Plan
Low back pain (724.2)
Take Skelaxin 800mg tid as needed.  Kenolog 60 mg, Im, and
Tordol 60mg, IM.  Restrictions at work.  Follow up at clinic
1/24/2011 or as needed. (JX #1, p. 1-7).

Dr. Denton also provided the claimant with a light duty release during the January 19, 2011, visit:

Lower Extremity Work Restrictions
No lifting greater than 10 pounds while working.
Limit bending and squatting.
The patient is to alternate sitting and standing every 30 minutes.
Comments: No prolonged standing.
No working above head.
Limited driving. (JX. #1, p. 8).

The medical in the record reflects that the claimant was again seen by Dr. Denton on January 24,

2011, in follow-up to low back pain, lumbar strain and right lower extremity radiculopath.. 



14

Following his examination of the claimant during the January 24, 2011, visit Dr. Denton

recommended obtaining an MRI.  The claimant remained under the work restrictions from the

previous visit. (JX #1,p. 9-13).

The claimant underwent the lumbar MRI scan at Crittenden Regional Hospital on January

31, 2011.  The January 31, 2011, radiology report reflects, in pertinent part:

IMPRESSION:
1. Status post right laminectomy at L5.
2. Findings are suspicious for focal recurrent disc

herniation at L5-S1 on the right side.
3. Degenerative disc changes at other levels but no

other focal abnormality.  Mild foraminal stenoses at
L4-5 bilaterally. (JX. #1p. 15).

The claimant was again seen by Dr. Denton on February 1, 2011, in follow- up to the MRI scan. 

Following his examination, the claimant was released to return to work under the same

restrictions which had been in place since his initial visit of January 19, 2011.

The medical reflects that the claimant return to Dr. Denton on February 2, 2011, for

complaints relative to December 31, 2010, low back injury as well as injuries growing out of a

work-related assault.  The February 2, 2011, office note of Dr. Denton reflects, regarding the

claimant’s complaints:

Assessment/Plan
Lumbar Sprain or Strain
Lower Back Pain
Laceration of ear, external, left
Laceration of head
Radiculitis, Thoracic or Lumbar (JX #1, p. 22).

The claimant was again seen by Dr. Denton on February 3, 2011, at which time an appointment

was scheduled Semmes Murphy Clinic. (JX #1,p. 24-27).
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On February 17, 2011, the claimant was seen by Dr. Rodney G. Olinger, a Memphis

neurosurgeon, at Semmes Murphey, pursuant to the referral of Dr. Denton.  The February 17,

2011, report regarding the afore visit reflects, in pertinent part:

Mr. Brigman comes in today.  He is a 61-year-old gentlemen who
works as a police officer in West Memphis.  He was on duty and
chasing a suspect on December 31, 2010.  He had to jump a ditch
at the time, which he did and unfortunately developed severe pain. 
He had severe back pain after that which over a period of time
progressed to go down his leg on the right.  He had seen Dr.
Denton who treated him conservatively with a steroid pack.  He did
have a worsening later in January with another on the job
aggravation that just made the pain down his leg and back pain
worse.  Today he comes in with significant back, hip and right leg
pain.  He also has a little bit of left leg ain at times if he sits too
long.  Most of his pain will go down the posterior and sometimes
lateral aspect of his leg.  He does not have any definite numbness at
this time, but whenever he does any kind of activities it aggravates
his back and leg ain.  He cannot sit too long, cannot stand.  He
cannot take his pain medications at work because he carries a
weapon and of course needs to be able to defend himself or others. 
His history goes back some 15 years ago when he had a lumbar
ruptured disk when he was operated on at L5 by Dr. Kellett.  He
did not respond to physical therapy at that time.  He had three
blocks without success and eventually had surgery and then did well
after surgery.  He never had a significant problem until this episode.

*          *          *

Past Surgical History:
lower back 15yrs ago, appendectomy, neck 3yrs ago

*          *            *

Physical Exam:
On examination today there are no gross abnormalities low back or
lower extremities.  He has a well healed scar in the lumbar spine. 
He does not have any definite spasm.  He has positive straight leg
raising on the right at 70 degrees relieved by bending the knee.  He
seems to have good strength in the right iliopsoas, quadriceps,
plantar flexors and extensonrs, left iliopsoas, quadriceps, plantar



16

flexors and extensors.  He has 2+ refleces in the knees and zero at
the ankles.  I cannot detect a definite sensory deficit today.  He has
good preipheral vasculature, normal skin turgor.

Neurodiagnostic Assessment
I reviewed the MRI scan that he had.   He does have degenerative
disk disease at L4-5 and L5-1.  He has evidence of a previous
surgery on the right at L5.  It looks like he probably has a
recurrence on the right, but he also has narrow foramen bilaterally.

*           *          *

Plan:
I spoke to Mr. Brigman at quite a length today.  He says the pain is
quite significant, but if he rests he is better.  He really does not wish
to have surgery and surgery in this situation with his collapsed disk
and narrow foramen may involve fusion, but he has already decided
he does not wish to have any kind of surgery.  He is 61 years old. 
He has worked all these years and does not feel that he wishes to
consider any surgery at this point.  I offered him conservative
management including therapy and blocking.  He felt it had not
really helped him in the past since he is not able to defend himself or
others in this situation.  He is interested in trying to take a medical
retirement and I certainly could not tell him that if the did have
surgery again even if it is a simple diskectomy he would be able to
definitely return to work and not have any problems.  At this point
he is off of work and certainly may return  to the care of Dr.
Denton and settle his Workman’s Compensation case. (JX. #1, p.
28-30).

Finally, on April 12, 2011, Dr. Olinger authored a report reflecting that the claimant had incurred

a 10% impairment to the body as a whole based on the AMA Guides to the Evaluation of

Permanent Impairment Fourth Edition. DRE Category III, Table 72. (JX. #1, p. 31).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witness, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On December 31, 2010, the employment relationship existed between the parties 

when the claimant sustained an injury to his lumbar spine arising out of and in the course of his

employment, during which time the claimant earned an average weekly wage of $839.00,

generating weekly compensation benefits rates of $560.00/$420.00, for temporary

total/permanent partial disability when rounded.

3. The claimant has a permanent anatomical impairment in the amount of 10% to the

body as a whole as a result of the December 31, 2010, compensable injury.

4. When the claimant’s age, education, work experience, and other factors 

reasonably expected to affect the claimant’s future earning capacity, the evidence preponderates

that he has sustained a loss of earning capacity in the 30% in addition to his anatomical

impairment.     

5. The respondent is not entitled to an off-set against the benefits awarded the 

claimant growing out of the December 31 2010, compensable injury, pursuant to Ark. Code Ann.

§11-9-411(a)(2).

6. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable injury of December 31, 2010.

7. The respondent has controverted the difference between the compensation benefit 

rate paid the claimant and the appropriate benefit rate to which the claimant was entitled for both

temporary total and permanent partial disability, as well as the claimant’s entitlement to wage loss

benefits in excess of 20%.

CONCLUSIONS
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The compensability of the claimant’s December 31, 2010, low back injury is not 

disputed.  At issue before the Commission at this juncture is the claimant’s entitlement to

additional workers’ compensation benefits, to include wage loss benefits in excess of that

accepted by respondent as well as controversion of indemnity benefits based upon inaccurate

compensation benefit rates.  Respondent asserts entitlement to an off-set pursuant to Ark. Code

Ann. §11-9-411 (a).

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Controversion

As noted above, the compensability of the claimant’s December 31, 2010, low back injury

is not disputed.  The claimant continued to discharge duties in the employment of respondent

following the December 31, 2010, accident, while on light/restricted duty through February 17,

2011.  Following the claimant’s February 17, 2011, evaluation by Dr. Rodney Olinger, a Memphis

neurosurgeon, the claimant was informed that light/restricted duty work was no longer available.

Respondent commenced the payment of temporary total disability benefits to the claimant

based on an average weekly wage of $739.25, which generated compensation benefit rates of

$493.00/$370.00.   The claimant reached maximum medical improvement on April 12, 2011,

when he was assessed with a 10% permanent physical impairment to the body as a whole.  

The claimant retained the services of an attorney in May 2011.  The claimant subsequently

requested a hearing before the Workers’ Compensation Commission.  The parties submitted

responsive filing to the pre-hearing questionnaire.  Among the issues cited by the claimant was an
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improper compensation benefits rate.  Respondent, in its July 19, 2011, offered to stipulate

compensation benefit rates based on an average weekly wage of $839.00.  The claimant asserted

compensation benefit rates at the maximum level for an injury occurring in 2010.

The evidence discloses that following the claimant’s August 2011, deposition, respondent

paid permanent partial disability benefits to the claimant at the weekly rate of $419.00. 

Respondent also paid an attorney fee to the claimant’s attorney on the difference between the

afore and that generated based on the $739.25, average weekly wage.  The respondent did not do

likewise regarding the temporary total disability benefits.

Ark. Cope Ann. §11-9-715 (a)(2) (B)( Repl. 2002) provides that when ever the

Commission finds that a claim has been controverted, in hole or in part, the Commission shall

direct that fees for legal services be paid to the claimant’s attorney. The purpose of the attorney’s

fee statute is to put the economic burden of litigation on the party who makes litigation necessary.

Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d 647 (1998).  Whether or not a particular claim is

controverted is a question of fact for the Commission.  Aluminum Co. of America v. Henning,

260 Ark. 699, 543 S.W.2d 480 (1976).  The fact that a party investigates a claim prior to

admitting liability does not require a finding of controversion. Stucco, Inc. v. Rose, 52 Ark. App.

42, 914 S.W.2d 767 (1996).

In the instant claim, the claimant had been employed by respondent since December 1,

2002, prior to his December 31, 2010, compensable injury.  Respondent had access to the

claimant’s wage records and was in a position to review same and determine his average weekly

wages.  The claimant became entitled to temporary total disability benefits subsequent to February

17, 2011.  By April 12, 2011, the claimant reached maximum medical improvement and was
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thereafter entitled to permanent partial disability benefits to correspond with his 10% anatomical

impairment.  In its July 19, 2011, responsive filing respondent acknowledged  compensation

benefit rates grater than that being paid the claimant, nevertheless did not increase the payments

to the claimant.  The evidence preponderates that the entirety of the time the claim was in a

litigated posture, claimant was represented by his attorney.  But for the involvement of the

claimant’s attorney, the claimant would have continued to received indemnity benefits at the

erroneous compensation benefit rate initiated by respondents.  The claimant has sustained his

burden of proof by a preponderance of the evidence that the respondent controverted the

difference in the compensation benefits paid the claim and the appropriate compensation benefit

rate.

Wage Loss Benefits

In the instant claim, the claimant sustained a compensable injury to his low back on

December 31, 2010, resulting in a 10% whole body impairment.  The claimant asserts entitlement

to wage loss disability benefits in excess of the anatomical impairment.

Pursuant to Ark. Code Ann. §11-9-522 (b)(1) (Repl. 2002), the Commission has the

authority to increase a claimant’s disability rating when the claimant has been assigned an

anatomical impairment rating to the body as a whole.  Lee v. Alcoa Extrusion, Inc., 89 Ark. App.

228, 201 S.W.3d 449 (2005).  The wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Logan County v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005).  In considering the wage loss disability, such factors as the

claimant’s age, education, work experience, and “other matters reasonably expected to affect his

or her future earning capacity”, may be taken into account.  Ark. Code Ann. §11-9-522 (b)(1).
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In the present matter, the claimant is sixty-one years of age, a high school graduate, and

veteran of the Unite States Marine Corps.  The claimant has also undergone additional training at

the Police Academy and has some college education.  The claimant’s employment history has

consisted of work in the construction industry and as a law enforcement officer.  The evidence

disclosed that while working in the employment industry the claimant was a supervisor the

majority of the time.  

The residuals of the claimant’s compensable injury are such that he cannot realistic return

to work in the law enforcement field.  The claimant takes prescription medication, is physically

limited in prolonged sitting, standing, and walking.  Further limitation on such physical activities

as bending, stooping, and lifting makes the claimant’s return to the construction industry highly

unlikely.  The evidence reflects that prior to his December 31, 2010, compensable injury claimant

anticipated retiring at age sixty-six.

The claimant now receives Social Security disability benefits, and retirement disability

benefits, along with workers’ compensation benefits.  The claimant has not sought employment

since his employment with respondent.  Respondent acknowledge that claimant has suffered wage

loss disability in the amount of 20% in excess of his anatomical impairment.  While the evidence in

the record preponderates that the claimant is not motivated to return to the work force, it

nonetheless likewise preponderates that claimant has sustained a loss of earning capacity in excess

of the anatomical impairment.

At the age of sixty-one the prospects of the claimant securing employment in the

construction industry is highly unlikely.  More so, it is unlikely with the claimant physical

restrictions and limitations, that he were to obtain employment his earnings would be substantial



22

less than those at the time of his compensable injury.  The claimant’s average weekly wage in the

employment of respondent was $839.00.  Given the limitation on the claimant’s physical activities

of standing, sitting, bending, stooping, as well as 10 pound lifting restriction, any job that the

claimant was able to secure would only pay a fraction of his previous earning.  The claimant takes

prescription medications and is physically unable to perform an 8-hour day without the flexibility

of frequently change positions, moving, sitting and standing.  The evidence preponderates that

when the claimant’s age, education, work experience, permanent limitations and restriction, and

other matters reasonably expected to effect his future earning capacity, the claimant has sustained

a wage loss disability of 30%, in addition to his 10 % anatomical impairment.  The respondent has

controverted the claimant’s entitlement to wage loss disability benefits in excess of 20%.

Off-Set

It is not disputed that the claimant is receiving disability retirement benefits for which he is

entitled as a police officer.  The evidence reflects that in July 2009, the claimant commenced

paying part of the premium of his retirement disability benefits from his weekly paycheck.  

Ark. Code Ann. §11-9-411, Effect of payment by other insurers provides, in pertinent

part:

     (a)(1)   Any benefits payable to an injure worker under this
chapter shall be reduced in an amount equal to, dollar-for-dollar,
the amount of benefits the injure worker has previously received for
the same medical services or period of disability, whether those
benefits were paid under a group health care service plan of
whatever form or nature, a group disability policy, a group loss of
income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a
group hospital or medical service contract.

     (2)    The reduction specified in subdivision (a)(1) of this section
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does not apply to any benefit received from a group policy for
disability if the injured worker has paid for the policy.

While he language of §11-9-411 does not specifically include the term “retirement disability

benefits”, subsequent case law has determined the category of benefits may be subject to an offset.

Henson v. General Electric, 99 Ark. App. 129, 257 S.W. 3d 908 (2007).  In 2009, the Arkansas

General Assembly amended §11-9-411 (a) to include subdivision (2), to provide that the offset is

not applicable to any benefits received from a group policy for disability if the injured worker has

paid for the policy.

The Arkansas Court of Appeals noted in Dooley v. Automated Conveyor Systems, Inc., 84

Ark. App. 412, 143 S.W.3d 585, (2004), addressing §11-9-411(a):

Appellant’s construction of this section would require that we find
an intention of allow offsets only in cases where the employer alone
funded the plan  – something that is not clearly expressed in the
statutory language.

Id. at 417.  As noted above, since the ruling in Dooley, §11-9-411 has been amended to include

subdivision (2), which provides that offset of subdivision (a)(1) does not apply to any benefits in

which the injured worker has paid for the policy.  The amended provision does not provide for an

allocation pursuant to the amounts contributed by each party.  Act 796 of 1993, mandates strict

construction of the workers’ compensation statutes.  Strict construction requires that nothing be

taken as intended that is not clearly expressed and the use of the plain meaning of the language

employed.  Accordingly, the claimant has sustained his burden of proof that having paid for the

policy since July 2009, and having sustained his compensable injury on December 31, 2010, the

offset provision of Ark. Code Ann. §11-9-411(a)(1) is not applicable to his retirement disability

benefits.
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AWARD

The respondent is herein ordered and directed to pay to the claimant temporary total 

disability benefit at the weekly compensation benefit rate of $560.00, base on an average weekly

wage of $839.00, for the period covering February 17, 2011 and continuing through April 12,

2011.  Said sums accrued shall be paid in lump without discount.  Respondent may claim credit

for sums heretofore paid toward the afore obligation.

The respondent his herein ordered and directed to pay to the claimant wage loss benefits

at the weekly compensation benefit rate of $420.00, to correspond with the 30% wage loss

disability growing out of the claimant’s compensable injury of December 31, 2010.   Said sums

accrued shall be paid in lump without discount.  Respondent may claim credit for sums heretofore

paid toward the afore obligation.

The respondent is further ordered and directed to pay to all reasonably necessary medical,

nursing, hospital and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s December 31, 2010, compensable injury.

Maximum attorney fees are herein award on the controverted indemnity portion of this

award, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate, pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
  Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 


