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I.  BACKGROUND

This matter comes before the Commission on a motion to dismiss by

Respondent No. 2.  This matter was scheduled for a hearing thereon on December

4, 2012 in Batesville, Arkansas.  However, on December 3, 2012, Claimant

contacted my office by telephone and indicated that he would not be attending the

hearing.  I interpreted this as a waiver of his right to a hearing under Dillard v.

Benton Cty. Sheriff’s Off., 87 Ark. App. 379, 192 S.W.3d 287 (2004), and cancelled

the hearing.  This matter was instead submitted on the record, which consists of the

Commission’s file.
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The record reflects the following procedural history:

Claimant allegedly sustained multiple injuries at work on or about June 2,

2006.  The claim was accepted, and benefits were paid pursuant thereto, including

medical and temporary total disability benefits.  Respondents No. 1 on December

26, 2007 notified the Commission that they desired to join the Second Injury Fund,

Respondent No. 2, to this action.  Joinder was accepted on April 28, 2008.  On July

3, 2008, Claimant through his then-counsel C. Michael White wrote the Commission

to request a one-time change of physician.  On August 8, 2008, this was granted.

Respondents No. 1 filed a Form AR-4 on April 1, 2009, indicating their desire to

close the file. The record does not indicate that any benefits have been paid since

that time.

There was no additional activity on the file until December 16, 2010, when

Claimant wrote the Commission to indicate his desire to fire White for failure to

maintain contact with him.  Thereafter, Claimant was pro se.  Again, there was a

substantial period of inactivity until January 7, 2011, when Claimant, still pro se,

filed a Form AR-C.  Therein, he sought additional temporary total disability benefits.

In a handwritten note dated August 17, 2011and received August 19, 2011,

Claimant requested a hearing on his claim.  Because attempts to set up a legal

advisor and/or a mediation conference failed, the file was assigned to me on

September 15, 2011 to conduct a hearing.  Prehearing questionnaires were issued

to the parties that same day.  Claimant filed a timely response thereto on
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September 27, 2011, while Respondents Nos. 1 and 2 did likewise on October 14,

2011 and October 3, 2011, respectively.  On September 21, 2011, Claimant wrote

me to state that White had never returned his file to him.  My assistant on

September 29, 2011 called White and informed him of this, and he responded that

he would retrieve it from storage and mail it to Claimant.  After this call, my assistant

contacted Claimant and informed him of the communication with White.  On

November 2, 2011, White notified my assistant that he had retained a company to

copy the file and send it to Claimant via Federal Express.

A prehearing conference took place on November 7, 2011.  During that

conference, Claimant indicated that he wanted to hire another attorney.  He added

that he had never received his file from White.  For this reason, I returned the file

to the Commission’s general files, and told Claimant that he should let me know if

he did not get his file.  I copied White by email on this correspondence.  White

responded to me that same day, attaching a shipping receipt that documented that

the file was delivered to Claimant on November 2, 2011.

On January 30, 2012, Philip M. Wilson entered an appearance before the

Commission on behalf of Claimant.  In that correspondence, he contended that

Claimant was permanently and totally disabled, or in the alternative was entitled to

wage loss disability benefits.  However, on February 16, 2012, Wilson wrote the

Commission to ask that he be allowed to withdraw from the case.  In an order

entered on February 29, 2012 under AWCC Advisory 2003-2, the Full Commission

granted the motion.
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1Because the claim is one for additional benefits, the applicable provision is §
11-9-702(d).

The record again reflects a substantial period of inactivity until August 21,

2012, when Respondent No. 2 filed the instant motion to dismiss.  Therein, the

Fund contended, inter alia, that (1) Claimant had failed to respond to discovery that

was propounded to him on April 28, 2008; (2) that the claim for additional benefits

filed in January 2011 was time-barred under Ark. Code Ann. § 11-9-702(b)(1) (Repl.

2002); and (3) that Claimant had failed under § 11-9-702(a)(4)1 to make a bona fide

hearing request within six months of the filing of the claim.  In its conclusion, the

Fund asked for a dismissal without prejudice.

On September 10, 2012, I wrote Claimant, asking that he respond to the

motion within 15 days.  However, no response was forthcoming.  Similarly, on

August 23, 2012, I wrote Respondents No. 1 to request a response to the motion

to dismiss.  They did so in a letter dated September 6, 2012, indicating that they did

not object to dismissal–provided that it be with prejudice.

I first scheduled the hearing on the motion for November 6, 2012.  This was

done by certified letter on September 27, 2012.  Later, via certified letter dated

October 1, 2012, the hearing was rescheduled for December 4, 2012 at 10:00 a.m.

at the United States Post Office Building in Batesville.  Claimant signed for both

letters on October 3, 2012.  Respondents No. 1 signed for them on October 2 and

3, 2012, respectively.  Respondent No. 2, in turn, signed for the letters on

September 27, 2012 and October 1, 2012, respectively.
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Again, on the day before the hearing, Claimant called the Commission and

spoke with my assistant.  He relayed to her that he would not be attending the

hearing, was “done” with the matter, and did not want or need the “hassle” or

“headache” any longer.  Based on this, I informed the parties that the hearing was

cancelled and the motion would be decided on the record alone.

II.  FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other

matters properly before the Commission, the following findings of fact and

conclusions of law are hereby made in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The parties were provided reasonable notice of the motion to dismiss and of

the hearing thereon.

3. Claimant has failed to prosecute his claim.

4. Dismissal of this claim is warranted under AWCC R. 099.13.

5. All other grounds raised in the motion to dismiss are moot and will not be

addressed.

6. The claim is hereby dismissed without prejudice.

III.  DISCUSSION

AWCC 099.13 provides:
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2Because of this finding, it is unnecessary to address the other grounds raised in
the motion to dismiss.

Upon meritorious application to the Commission from either party in
an action pending before the Commission, requesting that the claim
be dismissed for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order dismissing the claim
for want of prosecution.

See generally Johnson v. Triple T Foods, 55 Ark. App. 83, 85, 929 S.W.2d 730

(1996).

As shown by the evidence recounted above, (1) the parties were provided

reasonable notice of the motion to dismiss and of the hearing thereon; and (2)

Claimant has failed to pursue his claim because he has taken no further action in

pursuit of it (including informing the Commission that he would not appear at the

December 4, 2012 hearing to argue against dismissal) since January 30, 2012,

when Wilson entered an appearance before the Commission on his behalf.  Nearly

three months before then, Claimant’s file had been returned to general files at his

request–and he has not sought a hearing since then.  Thus, dismissal is warranted

under Rule 13.2

That leaves the question of whether the dismissal of the claim should be with

or without prejudice.  The Commission possesses the authority to dismiss claims

with prejudice.  Loosey, supra.  This includes claims dismissed under Rule 13.

Johnson, supra.  In Abo v. Kawneer Co., 2005 AWCC 226, Claim No. F404774 (Full

Commission Opinion filed November 15, 2005), the Commission wrote:  “In

numerous past decisions, this Commission and the Appellate Courts have
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expressed a preference for dismissals without prejudice.”  (emphasis added)(citing

Professional Adjustment Bureau v. Strong, 75 Ark. 249, 629 S.W.2d 284 (1982)).

Respondents No. 2 in their motion asked for a dismissal without prejudice; and

based on the above authorities and in light of the evidence, the dismissal of this

claim should be and hereby is entered without prejudice.

IT IS SO ORDERED.

________________________________
O. MILTON FINE II
Administrative Law Judge


