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SHAWN R. BRANUM, EMPLOYEE  CLAIMANT

AMERICAN GREETING CORP., EMPLOYER                     RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on August 31, 2012,
at Luxora, Mississippi County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE DAVID C. JONES, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits. A pre-hearing conference was conducted in this claim on June

27, 2012, from which a Pre-hearing Order of the same date was filed. The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore. The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1. The parties stipulated that the

claimant’s average weekly during the pertinent time period was $724.00, which generates weekly

compensation benefit rates of $483.00/$362.00, for temporary total/permanent partial disability.

The testimony of Shawn Robert Branum - the claimant, and Jimmy Yancey, coupled with

medical reports and other documents comprise the record in this claim.

DISCUSSION



As reflected in the Pre-hearing Order, the primary issue before the Commission at this

juncture is that of compensability. Specifically, the claimant contends that he sustained gradual

onset bilateral hand injuries in the form of trigger thumb injuries to both hands which manifested

themselves beginning in September 2008, and early 2009, and continuing through the present. As

a consequence of the afore, the claimant maintains that respondents are responsible for all medical

and related expenses, to include reimbursing the Veterans Administration for treatment previously

provided, along with continued reasonably necessary medical treatment.  

Respondents deny the compensability of the claimant’s hand and trigger thumb difficulties. 

Respondents maintain that the afore difficulties of the claimant are related to pre-existing

conditions, including diabetes. The respondents further contend that the claimant cannot prove

that his job duties were rapid and repetitive as required by gradual onset injuries.

  Shawn Robert Branum, the claimant, with a date of birth of May 12, 1954, is a high

school graduate and graduate of the Community College of the Air Force. The claimant also has

completed three (3) years of post secondary education at Arkansas State University. The claimant

is a veteran of the United States Air Force, having served fifteen years and five months. The

claimant commenced his employment with respondent-employer on August 17, 1995, following

his discharge from the Air Force. The claimant described the condition of his health prior to his

employment with respondent-employer as “physically fit”, noting that he had to be so to be on the

Air Force emergency team. The claimant denies having any difficulties with either his thumb or

any lower extremity prior to his employment with respondent-employer.

The claimant worked as a machine specialist at respondent-employer. While the claimant’s

first eighteen months of employment by respondent was on the third shift –  11:00 p.m. to 7:00

a.m. – he has mostly worked the second shift – 2:30 p.m. to 10:30 p.m. The testimony of the



claimant reflects that in his employment with respondent-employer he began working a power

truck.  

In describing his employment duties, to which he attributed the resulting injuries, the

claimant’s testimony reflects that he was mostly hammering using a hand bender which has a steel

handle and a cutter which has a steel handle. The claimant testified that he performed the afore job

duty activities since May of 2005. The claimant’s testimony reflects, regarding the onset of

physical symptoms attributable to his employment activities:

     I first started noticing them in 2008 and thought it was just
arthritis or something.

     Or just - - just because a person uses a hammer, that could set
up some problems of just being sore hands.  I believe at the time we
were dealing with tight boards in which the laxer was not cutting a
very wide enough groove.  We also had some two-point rule. 
There was a few things that added to that.  The use of the hammer
was mostly what we were dealing with during that time. (T. 15).

The claimant continued regarding the rapid repetitive aspect of his job duties:

     The mechanics of the job will require straightening the metal to
the point of that it matches - - it’s a - - well, what we call the
picture or the drawing.

     After that is completed, we’ll set the hammer down, and then,
we will go into a complete hammering mode, which we’ll - - if it’s a
straight row, it’s not going to require very much.  If it’s imprint,
we’re going to have to stop then and pull everything.  It’s
continuous hammer.  It’s hammer, hammer, hammer.  Eight hours a
day that hammer’s going to be used most of the time. (T. 15-16).

The claimant is left handed, however noted that the symptoms first manifested themselves in his

right hand. Regarding the afore, the claimant offered:

     Remember the hand bender and cutter can only be used by the
right hand.

     So, a left-handed person in a right-handed work is always going
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to face that.

     You will learn to do both of them. (T. 16).

The claimant testified regarding the impact of his symptoms on his job performance:

     When it first started, it wasn’t interfering at all.  And then, when
we discovered that we could do certain things, well, that’s when I
started coating the hammers and wearing certain gloves, and then,
later the doctors would give me some kind of tape and told me to
start that. 
(T. 16-17).

As far as providing notice or reporting his complaints to appropriate personnel of

respondent-employer, the testimony of the claimant reflects that in 2008, when he was having

problems with his thumbs and fingers, he commenced seeing Ms. Connie Wilson, the physical

therapist, and then the actual reporting was done. (T. 14). The claimant’s testimony reflects:

     It was physical therapy.  I had already - - I was talking about it,
but we had to fill out an accident report, and I think I waited until
2008.  It could very well be that I had just been talking about it, but
we finally had to go see Ms. Boyette in 2009. (T. 17).

The claimant explained that Ms. Boyette is the company nurse. The claimant testified that an

accident report was completed earlier than the January 2009, date. Regarding his conversation

with Ms. Boyette, the claimant relayed that he informed her that he was working in the plant and

that his problems had developed. (T. 18).   The claimant elaborated:

     And that was all that I could do that - - I mean, you’re working
and using a hammer all day and your thumb locks up.

     It seemed strange. 

     Left thumb came a little later.  It was already a little stiff, but it
wasn’t locking, and it still - - it’s - - it still takes times when it locks
and when it doesn’t.  It just comes in and out. (T. 19).
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The claimant testified that he was directed to Dr. Fahey, a Memphis orthopedic surgeon,

by respondents. As far as any treatment being rendered by Dr. Fahey, the claimant testified:

     Dr. Fahey provided no treatment.  He talked to me in an
interview, and then, wrote his letter. (T. 19).  

The claimant was seen by Dr. Fahey on one (1) occasion. The claimant continued to work

following his reporting of the complaints to appropriate personnel of respondents and the visit to

Dr. Fahey.  Claimant noted that he was never provided a restriction not to work.

While the claimant’s claim was initially accepted as compensable by respondents,

compensability was later denies and controverted. Following the afore, the claimant commenced

receiving medical treatment at the VA hospital where he previously had received treatment for

non-work related complaints.  The claimant explained, regarding the VA hospital involvement:

     But I did not receive any treatment from the VA on the hands,
because we had already had the compensation and pension
examination, and which that examination did not say that there was
anything related to the hand. (T. 20-21).

Following the denial of compensability of the claimant’s claim, the claimant did consult VA

medical personnel with respect to his upper extremity complaints:

     Yeah, I went down and asked them what to do, and they gave
me some advice and that’s where the - - that’s where the tape and
everything came into play.  (T. 21).

The clamant continues to be seen and receive medical treatment at the VA hospital in connection

with his bilateral thumb and hand complaints with his next appointment being September 13,

2012, at the time of the August 31, 2012, workers’ compensation hearing. The claimant added,

regarding the afore:

     I’m seeing the orthopedic right now, and he has given me some
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menthol, which will clear out a room.  It’s a very strong substance
to put on there.  He also gave me a medication called Naproxacam,
[sic], or some - - I’m sure I’ve got the wrong word, but it’s th e- -
it’s basically Aleve in a prescription strength. 

     And that’s run out, and he’s waiting to see what kind of a
recovery we have gotten from that.

     The VA told me not to do any more stretching or pulling or
anything that we were doing because that would cause carpel
tunnel.

     They told me to stop it immediately. (T. 21-22).

The claimant does not take the medication prescribed by the VA while at work, but rather takes it

in the morning and when he gets home from work. The claimant noted that he has been

performing the same job at respondent-employer since 2005.

During cross-examination the claimant conceded that while he did not hammer eight hours

a day while performing his job duties with respondent-employer, the activity was “an all-day-long

job”. (T. 26). Respondents do not dispute that the claimant is a good worker. The claimant

testified regarding the various components of his job duties in his employment with respondent-

employer:

     You set the board on the table, then, you go get the metal and
put the metal into the grooves in the board. (T. 26).

The claimant acknowledged that the second process after getting the knives in the board is when

he does the hammering. Following the hammering, the claimant puts the adhesive around the

knives only if required to do the corking, if corking is not required, then the product is given to

another person to do. (T. 26-27). The claimant confirmed that in between hammering, there are

other processes of setting up another board, and also doing the molding. The claimant offered that
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there very little time in between the process when he is not physically hammering. The claimant

testified that while there are other parts to the job:

     But the main part of the job is repetitive, it’s continuous, and it’s
a long time to do it. (T. 28).

The claimant confirmed the VA medical records regarding the onset of his symptoms

which he attributes to his employment duties. Specifically, the afore records reflect that the

claimant’s problems developed in 2008, and that he notices it when he had numbness and tingling

in his hand from driving as well as when he was at rest at night. The claimant asserts that at the

time of the afore he related his problems with his hands to his work, explaining:

     I most certainly was, because we’ve had two other people out of
that same shop that have carpal tunnel.

     So, it was a concern. (T. 30). 

While the claimant is not claiming carpal tunnel syndrome, he added the condition with respect to

his thumbs and fingers is related to his use of the hammer at work. Regarding the “driving” entry

in the medical records of the VA, the claimant’s testimony reflects:

     The VA report, the doctor asked me, did I have numbness while
driving and I said at some times it did occur, but - - 

     It was a specific question from the doctor about driving.  It was
not a work-related question. (T. 30-31).

The claimant acknowledged experiencing some difficulty with his left arm in 1999, with

left arm pain shooting down to the thumb, which was approximately six (6) years before he

started the engraving job with a hammer. The claimant asserts that the diabetics diagnosis did not

show up until 2009.  The claimant denies a confirmed diagnosis of arthritis in the hands. 

The claimant confirmed that he was sent to Dr. Fahey by respondents for an evaluation on
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May 14, 2010. Dr.  Fahey expressed the opinion that the claimant’s trigger thumb complaint was

not work-related.  The claimant obtained his VA medical records. After reviewing the VA medical

records Dr. Fahey, in a April 12, 2011, report opined that he did not think that the major cause of

the claimant’s problems was from his work activities.  The claimant concedes that he does not

possess a major cause opinion from a doctor in his exhibits, however offered:

     Not related, no, we do not have that directly relating it to the
work - - but, we do have it - - Dr. Fahey has been disputed by the
VA on a hundred percent of all his opinions by the VA; - - , so, his
opinion is not correct. (T. 37-38).

The claimant denied that Mr. Jimmy Yancey offered him a lateral position at work due to

his physical complaints. The claimant’s testimony reflects:

     Mr. McGowen offered it, and then, told me to take the request
to Ms. Boyette.  I did and it was never - - I never got it. (T. 40).

As previously noted, the claimant has continued performing his regular job. As far as the increase

in his production rate, the claimant explained:

     That’s only because we’ve been getting a particular type of job
more than we’ve ever got it before. (T. 40).

Jimmy Yancey has been employed by respondent-employer for thirty-one (31) years. The

testimony of Mr. Yancey reflects regarding his employment relationship to that of the claimant:

     I’m the engraving manager.  I’m the manager over his
department. (T. 42).

Mr. Yancey testified regarding his actions when he first learned that the claimant was having

problems:

     Well, when I first found out about it, he was standing in front of
Debbie Boyette’s office and at that time, I asked him what was
going on and he told me and I said if it could aggravate your injury
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that they might decide to move you to another department to keep
from aggravating that injury and then after that, I approached him
at his work station and asked him if he would be interested in
another position as a machine specialist, lateral move, outside his
work environment and he told me that he felt like he’d be okay. 

     Yes, that’s been a year and a half, two years. (T. 42).

Mr. Yancey is familiar with the job that the claimant performs at respondent-employer.

The claimant’s job title is that of a steel rule die maker. Mr. Yancey testified that there are three

(3) components to the job performed by the claimant. Regarding the afore, the testimony of Mr.

Yancey reflects:

     The first component - - after they put the board on the table, the
first component is to make sure that the steel rule that is bent for
the job will fit. 

     They have a paper copy of it, and they will go through and bend
it.  If it will not fit the wood they use that paper copy and they’ll
make adjustments to it to fit it in the wood.

   That’s the first portion.  (T. 44-45).

As far as the duration of time to complete the first component, Mr. Yancey testified:

     That all depends on how intricate the rule; how many different
bends it’s got and how small they are.

     Some of them would take, I would say, ten or fifteen minutes. 
Some of them wouldn’t take thirty seconds for them to get right. 

*          *          *

     The second component would be placing the rule over the area
that’s cut out by the laser - - and taking the rubber mallet and
tapping that into place.

     Per cavity, for one card, now, we have - - usually, it averages
about eight up on a piece of plywood, but for one card, we give
them fifteen minutes.
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*          *          *

     The third component would be after they get all the rule in is
taking that rubber, injection rubber, and placing it.  It’s kind of a
peel and stick.  It’s got adhesive on the back.  They peel the paper
off of it, and they put that around the board.  We have cutters that
our corkers use to cut the rubber and some of them will stretch the
rubber out, lay it over the rule and hit it with a mallet to cut the
rubber off.

     There’s alternative ways of cutting the rubber.  (T. 45-46).

Mr. Yancey confirmed that the claimant repeated the three (3) components throughout his eight-

hour shift. The testimony of Mr. Yancey reflects that for the whole board it would probably that

an hour and a half to two hours. Mr. Yancey elaborated on the production level:

     That all depends on how intricate it is and how much they have
to bend.  If they can do a straight rule, I would say they could
probably do one of those in fifteen minutes if all the rule in it was
straight. (T. 47).

As to any quota that was in place with respect to the claimant’s production, Mr. Yancey

testified:

     We don’t have a quota on how may must be produced.  We had
a standard.

     It was .25 to do a cavity.

     I removed that.  Now then, I don’t force that, but I do use it as a
measurement and they are more or less rated now according to
their peers.  Whatever the other people was doing it - - if they’re
doing lower than their peers are doing, then, we will confront them
and say, “What’s going on with this”? (T. 47).

Mr. Yancey’s testimony reflects regarding the removal of the standard:

     I would say, probably, ‘09 o r’10 when I first came over into the
department.
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     2009 I believe it was when I came over to the department. (T.
48).

The testimony reflects that at the time Mr. Yancey came over to the department the claimant was

already in the department. Regarding the standard which was previously in place, Mr. Yancey

testified:

     Yeah, and it’s fifteen minutes to do one card. (T. 48).

The medical in the record reflects that at the request of respondents the claimant was

evaluated by Dr. Christian Fahey at Memphis Orthopaedic Group, on May 14, 2010. The report

regarding the afore visit reflects, in pertinent part:

CHIEF COMPLAINT: Symptoms in right thumb and index
finger.
HAND/WRIST/FINGER Shawn Branum is a 56 year old new
patient seen in our office today.  The patient complains of pain in
the left thumb, pain of the right thumb finger.

DATE OF INJURY   01/09/2009

HISTORY OF PRESENT ILLNESS: This is a 55 year old male
left hand dominant, works as a dye maker.  Notes that he has
multiple areas of pathology but is here primarily to talk to me about
his fingers and his hands.  He has bilateral hand numbness and
tingling, worse in the thumb, index, and long finger.  He also
triggers fingers on both hands at least two on each hand. 
Furthermore, he also has trigeminal neuralgia.  He is a former
member of the United States Armed Forces.  When he retired, they
“gave me a partial settlement because of an abnormality on a nerve
test” although he says he has no actual carpal tunnel syndrome. 
Never complained of anything.  He says that he had no symptoms
until June o f 2009.  He has been working for American Greetings
for a total of 15 years, starting shortly after he retired from the
military.  He says symptoms probably begin about September 2008
insidiously and did not think much of it until June of 2009.  Does
not recall any distinct injuries.  Does have diabetes.  Does not
control his diabetes at all.  He kind of looks at me cross-eyed when
I asked him what his sugar last was, when did he last check it, what
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his A1C is, any kind of question like that he does not know the
answer.  He says he goes to the VA and they “do not give him very
good care”.  He says he has numbness and tingling in both hands. 
It wakes him up at night.  He is triggering particularly in his left
thumb and middle finger.  Does not have thyroid disease.  Has
“some kind of arthritis”.  He had not had a nerve test since 1997. 
He has done some therapy at the plant.  He has had no other
treatment. 

HAND DOMINANCE: The patient is right hand dominant.

*          *          *

UPPER EXTREMITIES: He is triggering on the four previously
mentioned digits.  He has Tinel sign on the right but borderline on
the left.  Carpal tunnel compression test is negative bilaterally. 
Phalen sign positive/positive.  Finkelstein sign negative/positive. 
Sudomotor changes negative/negative.  Dystrophic changes
negative/negative.  Atrophic changes negative/negative.  Sensation
is decreased in both median nerve distributions.  No atrophy or
dystrophy.  Tenar’s are functioning well. 

*          *          *

ASSESSMENT:

1) Poorly controlled diabetes.
2) Bilateral carpal tunnel syndrome, bilateral thumb and middle
finger triggering fingers and left de Quervain’s tenosynovitis.

It is my opinion that these are not work related conditions.  I think
these are conditions are caused by his diabetes.  My rationale; 1) 
We know he had abnormal nerve test prior to his initiation of his
employment with American Greeting.  2) He has had multiple
problems onset simultaneous that is not consistent with work
related exposure rather it is consistent with underlying metabolic
condition, such as diabetes.  Furthermore, 3) Diabetes is the
number 1 cause of these conditions.

I spent at least 20 minutes trying to explain this to him.  He became
quite upset with me.  Simple matter of the fact is, I do not think
these were work related conditions.  I think he should get his sugars
well controlled and I think he will improve although he can never
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go back in time.

If he can get medical records together to show me that he has had
decent control of his sugar during this time frame, I may change my
mind but I bet that is going to be impossible for him to do.  In the
interim, I am going to help with his symptoms by giving him
bilateral thumb spica braces.  (RX #1, p. 2-5).

The record reflects the presence of a April 12, 2011, chart note of Dr. Fahey regarding the

claimant.  The afore reflects, in pertinent part:

The case manager was nice enough to drop off a pile of records,
roughly two inches today, spanning several years.  In thumbing
through it I can find a series of labs.  I find several episodes where
his blood glucose is high.  Most importantly I have a list of
hemoglobin A1's.  The lab result printout is dated February 25,
2011, from the VA. Multiple labs; most importantly there is a list of
hemoglobin A1's which span from January 31, 2007 to October 29,
2009.  In every instance, his hemoglobin A1 C is elevated.  Most
recently (6/4/10) he had a 7.8 (normal <=6.4).  On 10/29/10 he had
hemoglobin A1 C 6.8.

These results confirm my opinion that he is a poorly controlled
diabetic (whether insulin controlled or noninsulin controlled is
entirely moot).  Because of his poorly controlled diabetes, and in
light of the multiple areas of tenosynovitis, it continues to be my
impression that these are not work related conditions, rather these
are associated with his diabetes and therefore that Workman’s
Compensation should not be asked to cover these, especially in the
state of Arkansas.  Arkansas law requires more that 50% likelihood
for a condition to be covered, which is not the case for Mr. Branum
(in my professional medical profession).  (RX #1, p. 11).

The evidence discloses that the claimant was diligent in obtaining his treatment medical

records from the VA Medical Center, and in obtaining responsive replies from appropriate

medical personnel of the VA to statements reflected in the reports of Dr. Fahey.  In a August 7,

2012, correspondence, addressed to the claimant, Dr. Kathryn Ryder, Deputy Chief of Staff, of

the Department of Veterans Affairs Medical Center, in Memphis, reflects, in pertinent part:
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I have reviewed your medical records at the Veterans Affairs
Medical Center (VAMC) Memphis dated on November 5, 1999
(Medicine Clinic by Jane Windham, Nurse Practitioner), November
5, 1999 (Neurology clinic by Dr. Jacewicz), and November 17,
1999 (Neurology Clinic by Physician Assistant Fleener).

The neurology note dated November 5, 1999, states that this was
an acute event that occurred on October 31, 1999.  The diagnoses
listed do NOT include tenosynovitis.  Tenosynovitis is also not
listed as a diagnosis in your VA record’s problem list.  There is no
radiographic report stating tenosynovitis.  The working diagnosis in
November 1999 was brachial plexopathy versus polyradiculopathy. 
You were treated with an agent (tegretol) to address a nerve issue.

Per your medical records, you did not have a diagnosis of diabetes
at that time.  You were not diagnosed with diabetes until 2009,
which was manageable by diet and low dose glipizide alone once
diagnosed.  Therefore, the complaint from 1999 cannot be linked to
diabetes diagnosed 10 years later. (CX #1, p. 1).

A July 19, 2011, Progress Note relative to the claimant’s visit to the Neurosurgery Clinic at the

VA Medical Center, reflects, in pertinent part:

ASSESSMENT/FINDINGS:
*Notice: Verbal INFORMED CONSENT was obtained for the
performance of Nerve Conduction Studies and Needle
Electromyography.  This study began after this INFORMED
CONSENT was obtained.

Patient History Shawn R. Branum is a 56-year-old left hand
dominant male referred for electrodiagnostic (EDX) assessment
(nerve conduction studies [NCS] and needle electrode examination
[NEE]) of the upper extremities.  According to the patient, in 9/08
he developed episodic hand numbness and tingling, right > left, as
well as hand tingling precipitated by driving, occurring
spontaneously while seated at rest, and occurring at night.  He
denies neck pain.

Impression 1.  Bilateral Median Neuropathies (e.g., carpal tunnel
syndrome)  - The above are demyelinating and axon loss in nature,
involving the sensor and motor nerve fibers, and are located at or
distal to the wrist (e.g., carpal tunnel syndrome).  Electrically, the
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abnormalities are moderate-severe in degree, right worse than left.

-As you know, the patient should be considered for release
procedures on both sides, right before left.

*          *          *
do not believe that his thumb locking up is 2ndary to median
neuropathy, he has no sensory problems and no motor issues or any
picture classic for CTS nevertheless will refer to prosthetic for wrist
splints 2ndary to his persistence for some help with popping???????

on a happy note he will rtc in 3 months for re-eval by dr. phillips

Case was discussed with attending physician - Dr. Sorenson who
agrees the plan. (CX #1).

In correspondence of July 11, 2012, directed to the claimant, Dr. Keith Novak,

ACOS/Ambulatory Care, relayed:

     This letter is in response to your request for a review of your
diabetes treatment at the VA.

     On November 20, 2009, your Primary Care Provider (PCP) was
changed to Ragan Johnson, FNP.  At that visit, your A1C was
slightly elevated at 7.2.  The treatment plan was for you to have a
trial of diet and exercise to see if you could get it down to an
acceptable range.  You also received diabetic teaching from her
nurse.  During your visit in February, 2010, your A1C increased to
7.8.  Therefore, the decision was make to start you on an oral
hypoglycemic medication called glipizide in order to manage your
diabetes.  In June 2010, your A1C had not improved; you were not
at goal or within an acceptable range, and your medication was
increased.  In October 2010, your A1c improved to 6.8.  This level
is well within the goal.  The American Diabetic Association
recommends that the goal for diabetes is to have A1c less than 7. 
The decision was made to keep the same dosage of medication. 
Ever since October 2010, your A1c has remained at goal (6.3 in
April 2011, 6.1 n November 2011, and 6.4 in May 2012); therefore,
no changes were made in your medication.  Although some of your
glucose readings have recorded as “high” n the lab reports, these
were not considered high because the lab result is only accurate for
fasting glucose levels.  You have never been on the medication
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Insulin because your diabetes has been under excellent control with
the oral hypoglycemic medication.

     Additionally, in the VA Medical records, the term “consult
request” is defined as a request from one service to another, either
as communication or as a referral to another specialty service.  The
consult request is not an assessment or a diagnosis. (CX #2, p. 1).

In correspondence of July 11, 2012, directed to the claimant, Dr. Ernest B. Lowe, Jr., an

orthopedic surgeon, with the VA Medical Center, relayed:

     This letter is written in response to a request to have your
March 15, 2012, appointment with Ernest Lowe, Jr., M.D.,
Orthopedic Clinic stated in the form of a letter.

     Mr. Branum was referred to Orthopedic by Neurosurgery.  He
presented with a chief complaint of a long history of work related
hand pain.  Symptoms described are not carpal tunnel syndrome
(CTS), or diabetic.

Physical examination revealed mild catching of the right thumb
flexor tendon, negative Tinels, and palpable nodule, flexor tendon,
right thumb (non dominant).

Impression:   Trigger finger mild (no Carpal tunnel).

Plan:   Continue gloves, tape, etc and return to clinic in six months. 
(CX. #2, p.2). 

Finally, the record reflects the presence of a July 10, 2012, correspondence of Dr. Jeffrey M.

Sorenson, Neurological Surgery Department, of the Department of Veterans Affairs, Memphis

Center:

We have seen and treated Mr. Shawn R. Branum on the
Neurosurgical service at the Veteran’s Administration Medical
Center for trigeminal neuralgia since the mid 1990's.  Our records
indicate that this condition has been present since the late 1980's. 
In our opinion, it is not related to his diagnosis of diabetes.  Please
let me know if we can answer any further questions about this case. 
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After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On January 9, 2009, and at all time pertinent thereto the employee-employer-

carrier relationship existed among the parties.        

3. On January 9, 2009, the claimant earned an average weekly wage of $720.00, 

generating weekly compensation benefit rates of $483.00/$362.00, for temporary total/permanent

partial disability.

4. The claimant has sustained his burden of proof by a preponderance of the credible 

evidence that he sustained an injury within the course and scope of his employment as a result

rapid repetitive gradual motion activities in his employment, pursuant to Ark. Code Ann. §11-9-

102 (4)(A)(ii)(a).

5. The respondents shall pay all reasonable hospital and medical expenses arising out

of the compensable injury of January 9, 2009.

6. The respondents have controverted the compensability of this claim in its entirety.

CONCLUSIONS

The claimant asserts that he sustained a compensable gradual onset injury in the form of

bilateral trigger fingers injuries as a result employment activities for respondent-employer that

involved rapid repetitive motion which required medical treatment and for which respondents are

liable. The claimant seeks medical benefits as well as the reimbursement to the Veterans
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Administration Medical Center by respondents for treatment provided by same in connection with

the compensable injury.  Respondents deny the compensability of this claim in its entirety.

The present claim is one governed by the provisions of Act 796 of 1993 in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

The claimant commenced his employment with respondents on August 17, 1995. There is

not

a dispute regarding the job duties discharged by the claimant in his employment with respondent-

employer. Further competent and credible testimony in the record reflects the rapid and repetitive

motion activities performed by the claimant during the course of the discharge of job duties as

well as the “standard” in place prior to 2009. (T. 48). The claimant has essentially performed the

same job in his employment with respondent-employer since commencing his employment in

1995.   

The claimant must prove by a preponderance of the evidence the following factors in order

to establish that an injury is compensable under the rapid repetitive motion theory: 1) the injury

arose out of and in the course of his employment; 2) the injury caused internal or external physical

harm to the body which required medical services or resulted in disability or death; 3) the injury

was caused by rapid repetitive motion; 4) the injury was the major cause of the disability or need

for treatment; and 5) the injury must be established by medical evidence supported by objective

findings.  Malone v. Texarkana Public Schools, 33 Ark. 343, 969 S.W.2s 644 (1998). 

For a gradual onset injury, the claimant must prove that his physical injuries are causally
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related to his employment activities for the respondent that involves rapid repetitive motion. Ark.

Code Ann. §11-9-102(4)(A)(ii)(a). The causal relationship need not be proven by “medical”

evidence, nor is it necessary that the existence of this relationship be supported by objective

medical findings. Stevens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997).

As noted above, there is not a dispute regarding the job performed by the claimant in his

employment with respondent-employer. The job entailed three (3) components. One of the afore

components involved the claimant using a hammer in his left hand with the right hand guiding the

material. The claimant commenced performing the afore job in May 2005. The evidence

preponderates the claimant’s symptoms commenced in 2008. There is not a dispute regarding

notice being provided to the respondents. While the claimant is left hand dominant, he explained

that the symptoms were more sever in the right hand because of its use in guiding the material in

the discharge of his employment duties.  

The medical records of the Veterans Administration Medical Center clearly discount the

claimant’s diabetes as the source of his current symptoms, for which medical was required and

provided. Instead, the evidence preponderates that the claimant’s job duties involved rapid

repetitive motion and serves as the basis for the claimant’s bilateral gradual trigger finger injury

which culminated in his January 9, 2009, claim. Respondents have controverted this claim in its

entirety.  

Medical Treatment 

The employer is mandated to promptly provide for an injured employee such medical 

treatment as may be reasonably necessary in connection with the injury received.  Ark. Code Ann.

§11-9-508 (a) (Repl. 2002).  Cox v. Klipsch & Associates, 71 Ark. App. 433, 30 S.W.3d 764
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(2000).  What constitutes reasonably necessary medical treatment is a question of fact for the

Commission.  Id.  While the injured must prove the medical services are reasonably necessary by a

preponderance of the evidence, those services may include that necessary to accurately diagnose

the nature and extent of the compensable injury; to reduce or alleviate symptoms resulting from

the compensable injury; to maintain the level of healing achieved; or to prevent further

deterioration of the damage produced by the compensable injury.  Jordan v. Tyson Foods, Inc.,

51 Ark. App. 100, 911 S.W.2d 593 (1995); Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200,

649 S.W.2d 845(1983). 

In the present claim, the evidence established that the claimant sustained  gradual onset

rapid repetitive bilateral trigger fingers (thumbs) and hands injuries which culminated on or about

January 9, 2009. Other than arranging for the claimant to be seen by orthopedic surgeon, Dr.

Christian S. Fahey, respondents have not provided medical treatment in connection with the

claimant’s compensable injury.  The claimant was seen by Dr. Fahey on one occasion. Indeed,

respondents have controverted the compensability of this claim.  

The claimant is a veteran of the United States Armed Forces, and  has received reasonably

necessary medical treatment in connection with the compensable injury at the Veterans

Administration Medical Center. I find the claimant’s medical providers of the Veteran

Administration Medical Center to be more credible and reliable with respect to the claimant’s

medical condition and history regarding the compensable injury in the employment of respondent-

employer. In addition to having greater contact with the claimant, being familiar with the

claimant’s various physical complaints over the years, the VA Medical Center providers also had

access to the claimant’s medical records and were of various medical specialties. As a
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consequence of the afore, the VA Medical Center providers are in a better position to ascertain

and determine the nexus of the claimant’s diabetes to his upper extremity compensable injuries.

The claimant continued to receive medical treatment at the VA Medical Center in

connection with the compensable injury, with said treatment being reasonably necessary in the

treatment of his injury. Respondents are liable for the cost of the claimant’s medical treatment in

connection with the treatment of his compensable injury. Respondents have controverted this

claim in its entirety.      

 Veterans Administration Hospital Treatment

In the present claim, in addition to a claim of compensability, the claimant has also

requested

the Veterans Administration Medical Center be reimbursed for the cost of medical treatment in

connection with his compensable injury by the respondents. As noted above, after respondents

controverted the compensability of the claimant’s injury, he sought and obtained medical

treatment at the Veterans Administration Medical Center in Memphis in connection with the

compensable injury.  

Commission Rule 099.21, Treatment at Veterans Administration Hospital, provided, in

pertinent part:

     In the event an injured workman enters a Veterans
Administration Hospital for treatment of an on-the-job injury, the
Veterans Administration Hospital, as soon as it ascertains from the
injured employee that he is suffering from an alleged compensable
injury, shall promptly notify the employer and its insurance carrier,
as well as the Arkansas Workers’ Compensation Commission that
the injured employee is under its care.  Upon receipt of such notice,
the employer or its insurance carrier shall immediately offer in
writing to provide the employee care in a private hospital under the
care of a private physician qualified to treat the particular difficulty. 
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The treating physician shall be chosen by respondents, but the right
to the employee to change physicians under Section 11 (Sec. 81-
1311) [*] shall not be abrogated.  A copy of the offer shall be
furnished to the Veterans Administration Hospital.  In the event the
offer is declined by the employee, then the employer and its
insurance carrier shall not be liable for the expenses of the treatment
rendered by the Veterans Administrative Hospital. 

As noted previously noted, the respondent is mandated to provide for an injured employee such

medical treatment as may be reasonably necessary in connection with the injury received by the

employee. In the present claim, respondents controverted the claimant’s claim in its entirety. The

claimant sought medical treatment at the VA Medical Center for the compensable injury after

respondents declined to pay for same. The respondents are liable for the cost of the claimant’s

treatment at the VA Medical Center in connection with the compensable injury.  

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical 

treatment in connection with the claimant’s compensable bilateral gradual onset trigger fingers

[thumbs] and hands injuries, which culminated in January 9, 2009, to include medical related

mileage.  Respondents are further ordered and directed to reimburse the Veterans Administration

Medical Center for treatment rendered in connection with the treatment of the claimant’s

compensable injury.

This award shall bear interest at the legal rate pursuant to Ark.Code Ann.§11-9-809, until

paid. 

Matters not addressed herein, to include permanency, are expressly reserved. 

IT IS SO ORDERED.
_________________________________________
ANDREW L. BLOOD
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ADMINISTRATIVE LAW JUDGE        
 


