
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
CLAIM NO. G001643 (11/02/2009)

CHARLES BOULAND, EMPLOYEE  CLAIMANT

ERWIN KEITH, INC., EMPLOYER         RESPONDENT

BRIDGEFIELD CASUALTY INS. CO., CARRIER         RESPONDENT

OPINION FILED DECEMBER 3, 2012

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on September 14,
2012, at Forrest City, St. Francis County, Arkansas.

Claimant represented by his representative, Mr. RONNIE R. LONG, JR., of North Little Rock,
Arkansas, pursuant to Ark. Code. Ann. §11-9-704 (c)(1)(A)(i).

Respondent represented by the HONORABLE MICHAEL E. RYBURN, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On June 25, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Charles Rodney Bouland and Kelly Bouland, along with medical reports

and other documents comprise the record in this claim.  The prior hearing record of April 20,

2011, and rulings therefrom are incorporated in the present record.  

DISCUSSION
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Charles Rodney Bouland, with a date of birth of February 28, 1968, has a tenth grade

education.  The claimant commenced his employment with respondent-employer on September 1,

2009.  As noted above, a prior hearing was conducted on the compensability of the claimant’s

November 2, 2009, back injury.  The injury was ruled compensable and respondents ordered to

pay workers’ compensation medical and indemnity benefits.

Since receiving the favorable ruling from the Full Commission on the compensability issue,

the claimant’s testimony reflects that he has only been seen by two (2) physicians in connection

with the compensable injury, Dr. Steven L. Cathey and Dr. Kenneth M. Rosenzweig. The

claimant was seen by Dr. Cathey, a North Little neurosurgeon, on February 9, 2012, and Dr.

Rosenzweig, a Little Rock orthopedic surgeon, on July 26, 2012.  The claimant’s evaluation by

Dr. Cathey was the product of a request by respondents, and the evaluation of Dr. Rosenzweig

that of a Change of Physician Order.

The claimant testified that he is familiar with the February 9, 2012, report of Dr. Cathey. 

The claimant described his current symptoms, which he attributes to the November 2, 2009,

compensable injury:

    I mean, I’m worse than I was the last time I was here.  My - - I
still have the back pain, but the problem I have now is I’m losing all
the function in my right leg. 

     It’s been going on the whole time, but it’s just getting worse. 
(T. 18).

The claimant testified that at the time of his visit with Dr. Rosenzweig in June 2012, he provided a

history of all of his symptoms attributable to the accident.

The claimant was paid temporary total disability benefits through the time he was seen by
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Dr. Cathey on February 9, 2012.  The claimant testified that he received a mileage check two (2)

days before the present hearing [September 14, 2012].  

Regarding any change in his physical condition from the November 2, 2009, compensable

injury since his February 9, 2012, evaluation by Dr. Cathey, the claimant offered:

     My right leg, I’m having more problems out of my right leg.

     I’m still taking the same medication for my back and all that I
was.  I mean, that’s all they do, you know, give me the same
medication that I take, but as far as the back pain and stuff, it’s the
same, but the right leg is becoming an issue. (T. 19).

The testimony of the claimant reflects that his prescription medication consist of Tramadol– a pain

pill; muscle relaxer, and a steroid.  The claimant explained that initially he received his medicines

during visits to the emergency room.  The claimant also obtained treatment at the ARcare Clinics. 

The claimant noted, at the time of his visit with Dr. Rosenzweig, the medicines were changed. 

The testimony of the claimant reflects that the pain pill has the side effects of sleepiness and

dizziness. 

The claimant testified that he paid for the medicine prescribed by the providers at ARcare

Clinic.  The claimant offered regarding the frequency that he took his medicine:

     If they give me a month’s worth, it would usually last probably
two to two and a half months, because I wouldn’t take it every day,
I would take it as needed.  But I think the last time I went, they
give me like a three-months’ prescription. 

     It was probably in May or June. (T. 21).

The claimant testified that there were prescriptions authored on his behalf in connection

with his compensable injury where payment was denied by respondents.  Regarding the afore, the

claimant’s testimony reflects:
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     It was some of the same ones.  It was after February they was
denied when I went back to get my prescription. 

     They just said that it wasn’t - - they checked it in the computer
and it wasn’t covered; so, I had to pay it. (T. 22).

As far as the statute of limitations defense asserted by respondents, the claimant testified

that once his “appeal was dropped” he pursued workers’ compensation benefits in connection

with the November 2, 2009, injury, and received same for a period of time.  After the workers’

compensation ceased, the claimant testified that he had his representative to get his “claim

restarted”. (T. 22-23). 

The claimant testified that he has not worked since he last discharged employment duties

for respondent-employer, and explaining his inability to do so offered:

     The pain, I mean, I can’t stand or sit very long. (T. 24).

The claimant testified that it is his understanding that both Dr. Cathey and Dr. Rosenzweig are of

the opinion that there is nothing surgically they can do for him in terms of medical treatment.  (T.

24).  The claimant testified that Dr. Rosenzweig had recommended physical therapy, which he

would avail himself if approved by respondents.  The claimant testified that Dr. Rosenzweig

recommended an MRI scan because he wanted an updated study.

During cross examination the claimant acknowledged that he underwent back surgery

prior to his employment by respondent-employer and the occurrence of the subsequent November

2, 2009, compensable injury.   The claimant had back surgery in 2007 while he was self-employed

and uninsured.   As far as the payment of the medical bills from the afore surgery, the claimant

offered:

     As far as I know, I went through a program through the hospital
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that took care of something.  I don’t know. 

     I’ve never had a bill from them, no. (T. 28).

The claimant testified that as far as he knows, the medical bills growing out of the

November 2, 2009, compensable injury in the employment of respondents have been paid.  As to

whether he is continuing to receive medical bills from the November 2, 2009, accident, the

claimant testified:

     I was up until the last month and a half, but we have moved and
changed addresses and since we’ve moved, I haven’t got no more
bills. (T. 28).

The claimant expressed some reservations regarding the accuracy of the printout of the payment 

list of bills, to included mileage reimbursement, which he first saw on the morning of the present

hearing [September 14, 2012]:

     I got a check, but it’s not with the - - I had a disagreement on it,
because I come with like nine hundred and seventy something
miles, and they paid me for six hundred and something, but I hadn’t
sat down - - because I don’t know what, you know - -

     I got a check the day before yesterday for two hundred and
eighty dollars, yes, sir. (T. 29).

The claimant testified regarding the extent of his contact with Dr. Cathey during the

February 9, 2012, visit:

     Dr. Cathey, I wasn’t there three minutes.  He pecked on my leg
and that was about the end of it. 

     I mean, that was the session, really. (T. 30). 

The claimant testified that he carried the MRI film with him to the February 9, 2012, visit with Dr.

Cathey.   The claimant added, regarding his visit with Dr. Cathey:
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     I don’t know.  He went over a screen and just showed me two
or three things that was on the screen. (T. 30-31).

The testimony of the claimant reflects that he has been receiving Social Security Disability

benefits for approximately a year.  The claimant testified the he “just now” got on Medicare.  The

claimant denies that Medicare has paid for any of his back care for the November 2, 2009,

compensable back injury.  The claimant’s testimony reflects that he has no other income aside

from his Social Security Disability benefits.  

The claimant’s wife receives Social Security Disability benefits.   The claimant offered

regarding the monthly household income between him and his wife:

     Between the two of us?  I draw eight hundred and something
and she draws a thousand.  Which now, I think I draw seven
something. 
(T. 32).

The claimant’s wife was disabled during the time that he was employed by respondent-employer. 

The claimant confirmed that on July 13, 2010, a Form C was filed with the Arkansas

Workers’ Compensation Commission regarding his November 2, 2009, work-related injury.  The

claimant explained that the reason he indicated that he was filing a claim for additional benefits on

the Form C, was because the respondents had stopped paying him.  The claimant added:

That’s when I had to go back and refile - - because they had
stopped - - to open it back up, I think. (T. 34).

The claimant testified that he initially received one check and then a partial check from

respondents before they stopped.  The claimant was uncertain if the afore checks were received in

2009 or 2010.  The claimant was questioned as to why he limited his claim for additional benefits

to temporary total disability, as opposed to a claim for permanent partial disability, wage loss or
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additional medical treatment, however indicated that he did not know.  The claimant offered that

he was “paying for my own medicine at that time anyway”.  (T. 35). The claimant’s testimony

reflects that the Form C was completed by him and his wife.  The hearing of April 20, 2011,

before the Commission was held after the claimant completed the Form AR-C.

The claimant acknowledged that following the appeal from the July 19, 2011, ruling

growing out of the April 20, 2011, hearing to the Full Commission and the December 7, 2011,

ruling of same, which affirmed and adopted the ruling of the Administrative Law Judge, there was

an appeal to the Arkansas Court of Appeal by the respondents.  On March 5, 2012, the

respondents’ motion to withdraw the appeal was granted.  The claimant filed a claim for

additional benefits in March 2012. 

During further direct examination, the claimant’s testimony reflects that he was not aware

of the severity of his November 2, 2009, injury at the time he filed the Form AR-C or when he

later consulted his representative.  Although he had previously injured his back such that surgery

was required, the claimant did not receive Social Security Disability Benefits until after the

compensable November 2, 2009, injury.  

With respect to any scheduled follow-up visits/treatment by Dr. Rosenzweig after the

initial visit, the claimant’s testimony reflects:

     He just told me he wanted an MRI and for me to get therapy,
but he never said as far as me coming back to see him, he never
mentioned that to me. (T. 42). 

Mrs. Kelly Bouland, the claimant’s wife, testified on his behalf.  Mrs. Bouland’s testimony

reflects how she acquired the Form AR-C on behalf of the claimant:

     I called the - - because he had a comp - - they were paying him
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when he got hurt, and then, they laid him off, of course, after he
went back to work.  And so, after they laid him off, he got - - I
mean, he got to hurting so bad, I didn’t know what to do, because
they laid him off, then, he didn’t have any insurance.  He was hurt;
and so, I called workman’s comp.  Workman’s comp is the one that
told me what to do.  They told me to go on the computer, pull off a
Schedule C and just fill it out and send it back to workman’s comp. 
So - - because he did - - because the case was not closed, the case
was still an open case. 

*          *          *

     I’m assuming that she was in the Legal Department, because I
told her what the situation was, it - - that we had an open case and
she asked me what his name was, and I told her what was going on
and she said, “Send it to me.”  She said, “Pull - - print it off the
internet, fill it out, send it straight back to me and I will make sure
that it goes straight to the insurance company and we’ll get it taken
care of, because it’s an open case, the case was never closed.” (T.
44-45).

Mrs. Bouland explained why she did not contact respondent-employer directly to get the

necessary form:

     He - - because the reason I didn’t was because it was a
workman’s comp case, and I had dealt with workman’s comp in the
past over the injury.  So, that’s who I felt like I needed to talk to.  I
didn’t feel like I needed to talk to anybody out at Erwin Keith.  (T.
45).

Mrs. Bouland elaborated on completing the Form AR-C:

     He [claimant] helped me fill it out and speaking of the block that
I checked, and it said, “total disability,” to my understanding, at
that point in time, my husband was totally disabled.  That was
common - - I mean, he was disabled.  He couldn’t work.  They had
already laid him off.  He couldn’t work.  We had filed for disability. 
I mean, common sense would tell me - - I mean, I didn’t know what
his lost wages was.  I didn’t know, because he was no longer
employed there.  They laid him off after his injury. 

     I had no idea [of the extent of claimant’s injuries].  I mean, I
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knew it was bad, because we had went and the surgeon had told
him to be in the surgeon’s office the next day.  He was still
employed with Erwin Keith and that’s when he told them, he said,
“I can’t, I can’t go, I can’t have surgery the next day.”  So, we
knew it was bad.  (T. 46).

Mrs. Bouland explained that the above physician was seen in the emergency room in Jonesboro in

2009.

Mrs. Bouland testified regarding her observations of the claimant since the November 2,

2009, compensable injury:

     To be honest with you, the best way I can sum it up is absolutely
shameful is what they have done to my husband and my family. 

     They have let that man suffer to no end, that he can’t even lift
his leg up and it’s a shame.  (Witness crying.)

     That we’ve lived our life three years because of what they’ve
done to him.  I cannot believe it.  It’s inhuman what they have done
to my husband.

     I have to help him bathe.  I have to help him get in and out of a
vehicle.  He’s to the point now he can’t lift his leg, because this had
gone on for so long.  We have begged for help and it’s inhuman
that they have put my husband through this, my family through this,
and all we wanted was to get fixed, get help, and let him go back to
work.  

     We have borrowed money for the last three years since this
started.  We have all but starved to death over this. (T. 47-48).

Mrs. Bouland testified that while she was recently involved in a motor vehicle accident, the same

did not involve the claimant or impact him physically:

     No.  I had - - it was - - not really.  We - - my car jumped out of
gear, but I have an SUV.  I had to buy an SUV due to the fact of
his injury.

     Well, because they keep  - - I had a car and he can’t get in and
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out of the car; so, I had to go buy another vehicle to get him in and
out of a vehicle, because when I have to take him to doctor, I have
to drive.  I have to take him, because it’s just - - it’s so hard on him. 
So, I just totaled my vehicle, and then, I can’t - - until I get the
money or get some way to get him in and out of a vehicle, you
know, it’s just a daily struggle. (T. 48).

Mrs. Bouland explained the mechanics of the automobile accident:

     No, I parked on an incline and it jumped and it went down a
levy and my truck went in a lake.  Sixteen foot under water.  There
was nobody in the vehicle.  I had gotten out of it to hand my
husband his cell phone. (T. 48-49)

During cross-examination, Mrs. Bouland testified that the claimant did not file for Social

Security Disability after his 2007 back surgery.  Mrs. Bouland offered that the claimant did not

have any problems after the 2007 surgery, and, as such, there was no need to apply.  

The testimony of Mrs. Bouland reflects that since the claimant’s November 2, 2009,

compensable accident she has served as his caregiver helping him to get around.  Regarding the

afore, Mrs. Bouland testified:

     Pretty much.  To the best of my ability.  I have a joint disease. 
I’ve been on disability since 2006.  I have ankylosing spondylitis
and if you know what that is, that’s a degenerative disease of every
joint in your body.  So, for me to have to do - - to have to help him,
it’s a daily struggle. (T. 49-50).

Mrs. Bouland continued:

     I have to help him get in and out of the tub.  When he goes
down, I have to absolutely put his clothes on him.  I have to dress
him, get him in and out of a vehicle to the best of my ability.

     [Drive] most of the time.  If I have to take him to the doctor or
if we have to go on - - like, when I had to take him to Dr. Cathey,
Dr. Rosenzweig, I drive.

     It’s hard for my husband to sit or stand; I mean, there’s no way
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around that.  He cannot sit and he cannot stand; I mean, it’s
impossible.  (50). 

Mrs. Bouland confirmed that she and the claimant recently moved into a house that her

mother purchased for her, and that they were moved by her family.  Mrs. Bouland testified that

she is not looking for work, explaining:

     No, and I have not, I can’t.  It’s a - - I mean, you could pull all
my medical records, I can’t work.   It’s impossible.  I’m on chemo
about every other year.  I mean, undoubtedly, you must not know a
whole lot about AS.  (T. 51).

As far as the claimant’s physical status on a day-to-day basis, Mrs. Bouland offered:

     Yeah, he has - - he has some days that he’s not completely
down, and then, he has some days that he can’t do anything.  I
mean, every day’s a new day.

     We don’t know what’s going to trigger it.  (T. 52).

The testimony of Mrs. Bouland further reflects, regarding the claimant’s ability to drive a vehicle:

     Yeah, he’ll go up to the store for me or run to the store.  He
might - - you know, he’ll drive his truck or, you know, I mean, it’s
not like he’s down every day.  (T. 53).

Mrs. Bouland also testified regarding the impact of the drive/ride from there home to Little Rock:

     Yeah, I mean - - Little Rock - - going to Little Rock when we
did go to Little Rock, they set up the appointment with Dr. Cathey,
which was made through whoever, I don’t know.  I’m assuming
you, the workman’s comp, somebody, I don’t know and, you
know, that’s tough.  I mean, when we get home from that, it’s
tough.  I mean, it’s hard, and then, we didn’t know Dr.
Rosenzweig.  All we were notified of that we were suppose to be in
Dr. Rosenzweig office.  He had - - somebody had provided Mr.
Rosenzweig just like they did with Mr. - - Dr. Cathey of all the
workman’s comp information.  So, all we knew was we were
supposed to be at Dr. Rosenzweig office on a certain day at a
certain time and he had all the information, the same information
Dr. Cathey had.  (T. 53-54).
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The testimony of Mrs. Bouland reflects that she was present in the room during Dr.

Rosenzweig’s conversation with the claimant.  Regarding the afore, Mrs. Bouland testified:

     Well, we had taken an MRI just like we did with Dr. Cathey. 
We took the 2010 MRI or CAT scan, because we didn’t have and
MRI, because that’s what we were originally waiting on.  When we
filed the Schedule C that was what workman’s comp and Summit
Insurance told me.  I was dealing with Courtney Adams with
Summit Insurance.  We were sitting waiting on an MRI from
doctor - - from anybody around there in Wynne that could do an
MRI, because the last MRI we’ve done was done by Dr. Jacobs,
which was ordered by Erwin Keith.  And so, we took - - but I had
the CT scans and the X-rays from 2010 that I took to Dr. Cathey
and I took to Dr. Rozenzweig.  Dr. Rosenzweig, he said, “Well” - -
(T. 54). 

Mrs. Bouland testified that it was her understanding based of the comments of both Dr. Cathey

and Dr. Rosenzweig, that neither would consider performing surgery on the claimant’s back due

to the nerve damage from his injury. (T. 55). 

Mrs. Bouland contacted the office of Dr. Rosenzweig following the claimant’s June 26,

2012, evaluation.  Regarding any scheduled follow-up appointment for the claimant, Mrs.

Bouland testified:

     They told me that if it was a workman’s comp - - it was a
workman’s comp appointment that it would go back - - the report
that Dr. Rosenzweig wrote in his report he was referred - - he had
put in there that he needed - - wanted to do further - - an MRI and
physical therapy and that that would have to go through somebody
in the Commission, and it would be - - had to be approved through
them before it would be ordered and I would get something in the
mail through them, but they couldn’t set it up and I said, “Okay.”
(T. 56).

Mrs. Bouland’s testimony reflects that she was not allowed by office personnel of Dr. Rosenzweig

to schedule a follow-up appointment on behalf of the claimant:
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     No, they told me that workman’s comp had to schedule it,
because it was a workman’s comp claim.  That it had to be - -
anything past their office that had to be approved through
workman’s comp. (T. 56).

Mrs. Bouland accompanied the claimant to the February 9, 2012, appointment with Dr. Cathey as

well as to the June 26, 2012, appointment with Dr. Rosenzweig.  As to any change in the

claimant’s physical condition relative to the compensable injury between the two (2) visits, Mrs.

Bouland’s testimony reflects:

     Just - - as far as the leg part of it, you know, that is something
that happens daily.  As far as - - you know, I mean, it was abut the
same to be honest with you.  I mean, really it was.  As far as the
leg, it has decreased - - the activity that he can do decreased daily,
but as far as where we were at when we seen Dr. Cathey and where
we were at when we seen Dr. Rosenzweig, we were pretty much on
the same page, I mean. (T. 57).

Mrs. Bouland testified that Dr. Rosenzweig prescribed the claimant three (3) different types of

medicine.  Mrs. Bouland testified that while the prescriptions were filled, they were not paid by

the respondents:

     I think my husband was confused.  He - - they did not pay.  I
have paid and just like when I wrote the check, the mileage check is
not correct. (T. 58).

Mrs. Bouland testified that she had the three (3) prescriptions filled at the Wynne Medical

Pharmacy, where she always has their medicine filled.  Mrs. Bouland’s testimony reflects that the

respondent sent her an Express Script medicine card, however added:

     We have never been able to use - - since we left your courtroom
the last time, that Express Script has never worked. (T. 58).

Mrs. Bouland noted that the Express Script was provided to the pharmacy without success:

     They have - - they’ve never - - they have never approved any
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medication that I have taken in to use it.  If we go to the hospital or
the one that Dr. Rosenzweig has wrote, we had filled and I put
them on the mileage sheet whenever I took him.  There was three
different types of medication.  That Express Script after we left the
courtroom the last time we were here, the next time I went to get
his medicine, they had already shut down his Express Script,
because they found out in court that they were paying for him
medication.  I went to get his next refills done, and it would not go
through, and then, has never gone through again to this day.  

     Because I - - we turned in - - when I turned in medical bills, I
turned in medicines that we had bought. 

     And paid for. (T. 58-59).

Mrs. Bouland testified about the cost of the prescriptions authored by Dr. Rosenzweig:

     The were right around - - there was one that was like over a
hundred dollars, and I said, “I can’t - - I can’t afford that,” and they
changed it.  They changed it to something else that was a generic
and I got that and it was - - I think when it was all said and done, it
was like seventy - - between seventy and eighty dollars. 

     One time.  I’ve had them filled one time. (T. 59). 

Mrs. Bouland maintains that she had submitted receipts for the medicine to respondents for

reimbursement along with the mileage claim:

     Uh- huh.  (Witness nodding head up and down.)  And the - -
yes, all of his medicines I have - - I filed all his - - all of our mileage
and all of the receipts for reimbursement.  I’ve never been
reimbursed for any of the medications that I have bought.  

     And the mileage that he said that they paid nine hundred and
some odd miles on, I got a check day before yesterday for six
hundred miles and that was the mileage up until we went to Dr.
Rosenzweig’s office and for the last time that was filed for - - went
to the pharmacy.  They paid everything but Dr. Rosenzweig’s office
and the trip for me to get his medicine to know that that medicine
was filled.  That check was not for nine hundred miles it was for six
hundred and fifty-seven miles.  
(T. 60).
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Mrs. Bouland testified that the amount of the check was $287.36.  Mrs. Bouland added:

     Yes, that may be right, but it was for six hundred and fifty-seven
miles.  It was not nine hundred.  Nine hundred is what I turned in,
but six hundred is all they paid, because six hundred was where we
were at before we went to Dr. Rosenzweig’ office, then - - because
that was a trip to Little Rock and back.  So, that would have been
another two hundred and some odd miles, and then, my trip from
our house to go to the pharmacy and back would have made up the
nine hundred miles and they paid everything but Dr. Rosenzweig’s
office, the trip over there to Little Rock and back, and my
pharmacy trip. 

     They did not pay that.  And like I said, I got it the day before
yesterday. (T. 60-61). 

Mrs. Bouland noted that the mileage and expense reimbursement was submitted to respondents

shortly after the June 26, 2012, visit to Dr. Rosenzweig. (T. 61).  Mrs. Bouland added, regarding

the reimbursement submission:

     And then, I gave them an updated one I know the first of July
and they were ordered in July to pay it and never did and I got it
the day before yesterday, two days before court. (T. 61).

During further cross-examination, Mrs. Bouland confirmed that one of the mileage request

submitted by the claimant was for a January 24, 2012, visit to ARcare where the claimant went to

have his blood pressure checked.  Mrs. Bouland maintains that the claimant now has high blood

pressure.  Mrs. Bouland testified regarding the afore:

     I turned everything in that I had mileage for, because when we
went there for blood pressure, it was for blood pressure and for his
back.

     I wouldn’t turn just blood pressure in. (T. 62).   

Mrs. Bouland maintains that the only visits to ARcare that she submitted to respondents for

milage reimbursement also entailed treatment in connection with the claimant’s compensable back
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injury.  Regarding a visit to ARcare relative to the claimant’s anxiety problem Mrs. Bouland

testified:

     Well, he has depression now because of the back injury and him
being at home and not being able to do anything.  They have him on
Lorazepam, which is not - - I mean, it’s for anxiety I guess you
might say, yeah. (T. 63).

Mrs. Bouland continued regarding a causal nexus to the problems for which the claimant received

medical treatment at ARcare and the November 2, 2009, compensable back injury:
 

     Absolutely.  He didn’t have high blood pressure nor was he on
any kind of anxiety medicine before all this happened after three
years. 
(T. 63). 

As to whether the respondents omitted some of the submitted mileage as being unrelated, the

claimant testified:

     I don’t know that.  I mean, I don’t know that, because nobody’s
told me that. (T. 63).

The medical in the record reflects the presence of a February 9, 2012, clinic note of Dr.

Steven L. Cathey, regarding his evaluation of the claimant pursuant to the request of respondents. 

(RX #1, p. 1-2).  The claimant in correspondence of November 19, 2012, submitted a corrected

copy of the first page of the February 9, 2012, clinic note of Dr. Cathey.  (Claimant’s

Supplemental Exhibit).  The afore reflects, in pertinent part:

HISTORY: Mr. Bouland is a very pleasant, 43-year-old, white
male here today with his wife for an independent medical
evaluation.  The patient present his chronic lower back pain with
radiation to both lower extremities, right greater than left over 2
years duration.  The patient relates the onset of these symptoms to
an occupational injury suffered on 09/22/2009.  According to the
patient, he was working in a rice drying facility when he and a co-
worker were moving a large auger.  Apparently, the weight of the
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machinery shifted and the patient began to experience severe pain in
his lower back with radiation down the back of his right leg.  He
has not worked since. 

He was initially evaluated by Dr. James Jacobs, who apparently is a
primary care/occupational medicine specialist.  The CT scan of the
lower back suggest operative changes related to a prior lumbar disc
procedure performed in 2007 by Dr. Campbell in Jonesboro. 
Appropriate conservative treatment was initiated in the form of
medication and physical therapy.  Unfortunately, the patient has not
identified any lasting benefit.  In deed, he filed for and was
approved for longterm disability benefits through Social Security.

A subsequent MRI scan of his lower back obtain in July of 2010
confirmed the operative changes as well as epidural fibrosis at L5-
S1.

The patient says that he was pain free following his lumbar disc
procedure in 2007.

EXAMINATION: His neurological exam reflects an old S1
radiculopathy on the right as evidenced by depressed ankle reflex. 
Straight leg raising aggravated the pain in his lower back bilaterally
at 90 degrees.  Inspection of the low back reveals a well-healed,
right paramedian scar related to prior surgery.

The patient, his wife, and I reviewed plain lumbar spine films
obtained in July of 2010.  A laminectomy defect is clearly visible at
L5-S1 on the right.  We also reviewed a 07/27/2010 MRI scan of
the lower back.  Operative changes are noted at L5-S1 but without
significant recurrent disc herniation, spinal stenosis, nerve root
compression, etc. 

ASSESSMENT/PLAN: Unfortunately, Mr. Bouland is not a
candidate for additional spinal surgery or other neurosurgical
intervention.  I believe he has reached maximal medical
improvement with regard to the occupational injury of 09/22/2009. 
Although he is entitled to a 10% permanent-partial impairment
rating of the whole person referable to the 2007 operative
procedure, there is no impairment with regard to the 09/22/2009
occupational event. 

I really do not have any other good recommendations regarding
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additional treatment at this point.  I really do not see this problem
getting any better longterm.

The patient and his wife were satisfied with this and he will
otherwise be seen on a p.r.n. basis. (RX #1, p. 1-2); (Claimant’s
Supplemental Exhibit).

Pursuant to a May 31, 2012, Change of Physician Order entered by the Medical Cost

Containment Department of the Arkansas Workers’ Compensation Commission, the claimant was

granted a change of physician from Dr. Steven L. Cathey to Dr. Kenneth Rosenzweig, in

accordance with Ark. Code Ann. §11-9-514 (a)(3)(A)(ii)(Repl. 2002).  On June 26, 2012, the

claimant was initially seen by Dr. Rosenzweig.  The June 26, 2012, New Patient History And

Physical generated pursuant to the visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Bouland is a 44-year-old seen at the request of worker’s
compensation for a change in physician for an injury that he
sustained in November of 2009.  He states that he was lifting and
bending creating his back injury.  He hurts from his neck to his
lower back with right leg numbness that feels “half dead.”  The
neck pain radiates to the left upper extremity associated with
headaches.  He states that he has been on medication since 2009. 
He also states that he is not going to be one of those people who
get hooked on pain pills. 

He states that on the day of the injury of November 2, 2009, he was
working and picked up on a conveyor along with his coworker to
move an object.  When he bent down and picked it up, he had a
sharp pain in his leg and back.  Physical therapy has been helpful. 
He has not had any injections.  He did not have surgery for his
injury.

His last MRI was two years ago in 2010.  He has been disabled as a
result of this injury.  He was having chronic back pain until last year
when he started having neck pain as well.  He states that he has a
lot of difficulties with daily activities including normal activities of
daily living. 
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REVIEW OF SYSTEMS:
*          *          *

Musculoskeletal - Negative for broken bones, fractures, sprains,
arthritis.  Positive weakness in arms and legs.

*           *           *

Neurological - Negative of difficulty with speech, memory loss. 
Positive for tingling in legs.
Psychiatric - Negative for depression or nervousness.  Positive for
difficulty sleeping and anxiety. 

*            *           *

CURRENT MEDICATIONS:
Flexeril, hydrocodone, Tramadol, lisinopril, pravastatin, and
lorazepam.

EXAMINATION:
The pain drawing indicates pins and needles in the left arm with
numbness in the right leg.  There is pain in the small of his back. 
He is 5 feet 10 inches tall and 175 pounds.  He rates his pan level as
a 5/10.  He does not appear in significant distress.  Reflexes in the
knee are absent.  Ankle reflexes are intact with slight root tension
findings on the right with Lase`gue’s maneuver.  He is guarding his
hip and leg on examination.  EHL and FHL function is intact.  He
has poor flexibility on forward flexion, deflexion, and rotation.  He
has palpable spasms in the right paraspinal area.

STUDIES REVIEWED:
The MRI dated July of 2010 revealed a previous hemilaminectomy
at L5-S1 with a right sided disk protrusion contacting the S1 nerve
root with degenerative disease and collapse at the L3-L5 and L4-L5
levels.

Plain radiographs obtained today of the cervical spine reveal
flattening lordosis with mild spondylosis.  The TORG ratio is
diminished.  There is no significant disk space collapse and no
significant endplate changes.  There is no evidence of fractures or
spondylolisthesis.  The lumbar spine revealed normal lordosis with
degenerative disk changes with collapse at L5-S1 level, endplate
hypertrophy and spurring, and a previous laminectomy at L5 on the
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right. 

IMPRESSION:
Chronic back pain from an alleged lifting injury with postsurgical
changes and a persistent disk herniation that may be the source of
his radicular component.

PLAN/RECOMMENDATIONS:
1. A trial of antiinflammatories and muscle relaxers with

gabapentin was prescribed with Mobic, Zanaflex, and
Neurontin.

2. Physical therapy to restore flexibility and function as
prescribed.

3. Update diagnostic with and without contrast will be
obtained to determine his current status.

4. It is unclear if Mr. Bouland is a candidate for further
intervention.  It is unclear if this office can offer him
ongoing treatment to improve his outcome.  If he requires
chronic pain management that this should be done elsewhere
under contract.  If he is anxious to try intervention and is
motivated to improve his outcome with nonsurgical
modalities then updated diagnostic and his response to
medication may determine his prognosis. (RX #1, p. 3).

The record reflects the presence of a claim for milage reimbursement submitted by the

claimant for the period covering December 14, 2009, through June 27, 2012, totaling 972 miles. 

The document bears the signature of the claimant and is dated August 22, 2012. (CX #1).

Respondents have tendered payment records reflecting the issuance of a check dated September

5, 2012, to the claimant in the amount $280.36, for the period December 14, 2009 through June

27, 2012. (RX #2).

After a through consideration of all of the evidence in this record, to include the testimony

of the witnesses, review of the medical reports and other documentary evidence, application of

the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS
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1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. At all times pertinent, the employment relationship existed during which time the 

claimant earned an average weekly wage of $500.00, generating weekly compensation benefit

rates of $334.00/$250.00, for temporary total/permanent partial disability benefits.  

3. On November 2, 2009, the claimant sustained a compensable injury to his low 

back arising out of and in the course of his employment which rendered him temporarily totally

disabled commencing December 14, 2009, through January 4, 2010, and July 26, 2010,

continuing through the end of his healing period, a date to be determined.

4. The claimant has sustained his burden of proof by a preponderance of the 

evidence that he has not reached maximum medical improvement and the end of his healing period

as a result of the November 2, 2009, compensable injury.  The issues of permanency and wage

loss are premature, and will be held in abeyance.    

5.  The prior rulings by the Arkansas Workers’ Compensation Commission in this 

claim is res judicata.  Respondents were previously order and directed to pay all reasonable

hospital and medical expenses, to included medical related mileage, arising out of the claimant’s

compensable injury of November 2, 2009.  

6. The claimant has proven by a preponderance of the evidence that respondents 

have failed to pay the cost of medical prescriptions in connection with the treatment of the

claimant’s compensable injury, in accordance with the prior ruling of the Commission, with the

failure being wilful and intentional.  Pursuant to Ark. Code Ann. §11-9-802 (e), the respondents

shall pay a 36% penalty on the prescriptions, in addition to reimbursing the claimant for the cost

of same.
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7. The claimant has proven by a preponderance of the evidence that the respondents 

have intentionally and willfully failed to timely pay medical milage reimbursement, in accordance

with the prior ruling of the Commission, as well as the June 26, 2012, initial visit to Dr. Kenneth

Rosenzweig. Pursuant to Ark. Code Ann. §11-9-802 (e), respondents shall pay a 36% penalty to

the claimant on the afore benefits.

8. Respondents shall pay all reasonable hospital and medical expenses arising out of 

the claimant’s November 2, 2009, compensable injury.

9. The respondents have controverted this claim in its entirety. 

CONCLUSIONS

As noted above, a prior hearing was conducted in this claim on the compensability of the 

claimant’s November 2, 2009, back injury.  The claim was found compensable, and respondents

were directed to pay indemnity and medical benefits.  The claimant asserts entitlement to

additional workers’ compensation benefits.  

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.

Additional Temporary Total Disability Benefits.

Temporary total disability is that period within the healing period in which a claimant

suffers a 

total incapacity to earn wages.  Arkansas State Highway & Transportation Department v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period is that period for healing

of an injury which continues until the claimant is as far restored as the permanent character of the
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injury will permit. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d 677 (1998). 

If the underlying condition causing the disability has become more stable and if nothing further in

the way of treatment will improve that condition, the healing period has ended.  Nix v. Wilson

World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).   A claimant’s healing period has not

ended when treatment is being administered for the healing and alleviation of the condition.  J.A.

Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  Whether an employee’s

healing period has ended is a factual determination to be made by the Commission. Ketcher

Roofing Co. v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995). 

The compensability of the claimant’s November 2,2009, low back injury was ligated

during a prior hearing of April 20, 2011.  Respondents take the position that the claimant reached

the end of his healing period as of February 9, 2012, when evaluated by Dr. Steven L. Cathey a

North Little Rock neurosurgeon, and likewise his entitlement to temporary total disability

benefits.  

Although Dr. Cathey identified his February 9, 2012, evaluation of the claimant as an

independent medical evaluation, the evidence clearly reflects that the evaluation was the product

of a request of the respondents and not the Commission.  It is uncertain from the February 9,

2012, clinic note of Dr. Cathey exactly which documents or medical records of the claimant he

had access to at the time of the evaluation.  It is noteworthy that the clinic note recites the

claimant’s date of injury as September 22, 2009, as opposed to the adjudicated date of injury of

November 2, 2009.  Likewise, the non-corrected clinic note of Dr. Cathey identified that

claimant’s prior lumber disc procedure as having been performed in 2010, as opposed to 2007. 

The claimant presented credible testimony regarding the duration of his examination by Dr.
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Cathey.

The claimant was seen by Dr. Kenneth M. Rosenzweig, a Little Rock orthopedic

physician, on June 26, 2012, pursuant to a May 31, 2012, Change of Physician Order.  The June

26, 2012, report of Dr. Rosenzweig reflects the November 2, 2009, compensable injury date of

the claimant.  It is noteworthy that while the claimant asserts cervical complaints attributable an

incident on April 20,2011, during the prior hearing the same is not a part of the present low back

compensable.  Indeed, the claimant’s neck complaint is an entirely different claim which had been

controverted by the respondents.

In reviewing the June 26, 2012, report of Dr. Rosenzweig as it relates to the November 2,

2009, compensable back injury, the evidence is clear that updated diagnostics were recommended

“to determine his current status”.  Further, Dr. Rosenzweig prescribed a trial of medications as

well as physical therapy with specific objectives.  As far as further intervention in the treatment of

the claimant’s compensable injury, the report of Dr. Rosenzweig concluded, “if he is anxious to

try intervention and is motivated to improve his outcome with nonsurgical modalities then

updated diagnostics and his response to medication may determine his prognosis”.  A

determination of the afore was not had because respondents have declined to authorized the

recommendations put forth by Dr. Rosenzweig.  The evidence preponderates that the claimant has

not reached the end of his healing period, nor is he at maximum medical improvement.  Dr.

Rosenzweig has outlined specific treatment measures in connection with the compensable injury

geared toward the healing and alleviation of the condition.  In delaying the authorization of the

recommended treatment measures respondents have delayed the reaching of the end of his healing

period and maximum medical improvement.  The claimant has sustained his burden of proof by a
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preponderance of the evidence that he remains within his healing period and correspondingly is

entitled to the payment of temporary total disability benefits subsequent to February 9, 2012. 

Respondents have controverted this claim in its entirety. 

Penalty Pursuant to Ark. Code Ann. §11-9-802 (e)

Ark. Code Ann. §11-9-802, provides in pertinent part:

(d)     Medical bills are payable within thirty (30) days after receipt
by the respondent unless disputed as to compensability or amount

(e)     In the event that the commission finds the failure to pay any
benefit is willful and intentional, the penalty shall be a thirty-six
percent (36%), payable to the claimant. 

As noted above a prior hearing was conducted on the compensability of the claimant’s November

2, 2009, back injury.  

In the prior rulings, respondents were directed to pay all reasonable hospital and medical

expenses arising out of the claimant’s November 2, 2009, compensable injury.  The respondents

were further ordered and directed to pay “medical related milage, growing out of and in

connection with the claimant’s compensable injury of November 2, 2009".  The July 19, 2011,

Opinion of the Administrative Law Judge was affirmed and adopted by the Full Commission in the

December 7, 2011, Opinion of same.  The respondents filed an appeal of the Full Commission’s

December 7, 2011, ruling to the Arkansas Court of Appeals.  On March 5, 2012, the motion of

respondents to withdraw the afore appeal was granted. 

The evidence in the record reflects that respondents last paid for prescription medicine for

the claimant with an Express Card on August 15, 2011, for a July 21, 2011, prescription.  The

record reflects a payment to the claimant in the amount of $129.00, was issued on January 19,

2012, for a January 18, 2012, period.  The evidence reflects that a bill incurred in connection with
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the claimant’s compensable injury on December 2, 2010, in the amount of $1,080.50, was not

paid by respondents until July 6, 2012; payment to ARcare for expenses incurred on July 21,

2011, in the amount of $54.91, was not paid by respondents until July 6, 2012.  Respondents did

not pay medical bills incurred by the claimant at Crossridge Community Hospital on April 20,

2011, in the amount of $341.13;  December 2, 2010, in the amount of $263.44;  and July 16,

2011, in the amount of $245.81, until July 6, 2012. (RX #2).  As noted above, the dismissal of the

appeal to the Court of Appeals was granted on March 5, 2012. 

Finally, the credible evidence in the record reflects that the claimant submitted a claim for

mileage reimbursement to the respondents 972 miles, which included 274 miles for the June 26,

2012, initial visit to Dr. Kenneth M. Rosenzweig and 30 miles to Wynne Medical Pharmacy on

June 27, 2012, to fill the prescriptions authored by Dr. Rosenzweig.  The testimony presented by

the claimant reflect that the milage reimbursement was initially submitted in early July 2012.  After

payment was not forthcoming, the claimant re-submitted the mileage request on or about August

22, 2012.  The mileage reimbursement period covered December 14, 2009 through June 27,

2012.  On September 12, 2012, the claimant received a check from respondents  in the amount of

$280.36, dated September 5, 2012.  The claimant presents persuasive testimony that the mileage

reimbursement was only for the 668 miles that were incurred prior to the June 26, 2012, visit to

Dr. Rosenzweig.

The claimant has sustained his burden of proof by a preponderance of the credible

evidence that respondents have willfully and intentionally failed to comply with the prior order of

the Commission with respect to the payment of medical related mileage as well as timely payment

of  medical expenses.  The evidence preponderates that the payment of medical expenses were not
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paid within thirty (30) days following the March 5, 2012, dismissal of the appeal of respondent. 

Pursuant to Ark. Code Ann. §11-9-802 (e) a thirty-six percent (36%) penalty is assessed on the

prescriptions in addition to reimbursing the claimant for the prescriptions authored by Dr.

Rosenzweig.  A thirty-six percent (36%) penalty pursuant to Ark. Code Ann. §11-9-802 (e) is

likewise assessed on the mileage reimbursement. 

Statute of Limitations

Respondents asserts that the statute of limitations has expired on the claimant’s claim for

permanent disability benefits.  Ark. Code Ann. §11-9-702 (a), provides in pertinent part:

(1)     A claim for compensation for disability on account of an
injury, other than an occupational disease and occupational
infection, shall be barred unless filed with the Workers’
Compensation Commission within two (2) years from the date of
the compensable injury.  If during the two-years period following
the filing of the claim the claimant receives no weekly benefit
compensation and receives no medical treatment resulting from the
alleged injury, the claim shall be barred thereafter.  For purposes of
this section, the date of compensable injury shall be identified as set
forth in §11-9-102 (4).

The clamant sustained an accidental injury on November 2, 2009. In the present claim the

respondents initially accepted and paid certain workers’ compensation benefits to and on behalf of

the claimant.  Once the benefits were terminated the claimant filed a Form AR-C, which was

dated July 13, 2010, requesting additional temporary total disability benefits.  The afore filing

resulted in the April 20, 2011, hearing and subsequent July 19, 2011, Opinion.  At the time of the

April 20, 2011, hearing the issues was one of compensability of the claimant’s claim, not just a

claim for additional temporary total disability benefits.  The claim remained in a controverted

posture until the respondents withdrew their appeal and the motion was granted on March 5,

2012.  On or about March 13, 2012, the claimant requested a hearing, and during the process
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included a claim for permanent benefits.

This claim has been in a controverted posture since the claimant filed the July 13, 2010,

Form AR-C.  As noted above, since the claimant remains within his healing period, the issue of

permanency is not ripe for litigation and has been reserved, along with wage loss disability.  The

claim was filed well within the two (2) year period from the date of injury.  The respondents have

failed to establish that any claim for permanent disability benefits is barred by the applicable

statutory provision.

AWARD

The respondents are herein directed to pay to the claimant temporary total disability 

benefits at the weekly compensation benefit rate of $334.00, for the period commencing that point

in time they were terminated on February 9, 2012, and continuing through the end of his healing

period, a date to be determined.  Said sums accrued shall be paid in lump without discount.    

The respondents are further ordered and directed to pay all reasonably necessary and

related medical, hospital, nursing, and other apparatus expenses, to included medical related

mileage, arising out of and in connection with treatment of the claimant’s November 2, 2009, low

back injury.  

The respondents are further ordered and directed to pay a thirty-six percent (36%) penalty

on the milage and medical expenses growing out of the wilful and intentional failure to timely pay

medical expenses and mileage reimbursement, pursuant to Ark. Code Ann. §11-9-802 (e).

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

Matters not addressed herein are expressly reserved.
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IT IS SO ORDERED. 

________________________________________________
 ANDREW L. BLOOD 
 ADMINISTRATIVE LAW JUDGE

  
       


