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STATEMENT OF THE CASE

On February 14, 2012, the above captioned claim came before

the Workers’ Compensation Commission in Fort Smith, Arkansas, for

a hearing. A pre hearing conference was conducted on December 6,

2011, and a pre hearing order filed that same day.  A copy of the

pre hearing order with modifications has been marked as

Commission’s Exhibit No. 1 and made part of the record without

objection.  At the pre hearing conference the parties agreed to the

following stipulations:

1. On May 5, 2010, the relationship of employee-employer-

carrier existed among the parties.

2. The claimant sustained a compensable injury on May 5,

2010. 

3. The appropriate compensation rates are $227.00 for

temporary total disability benefits and $171.00 for

permanent partial disability benefits.

4. The claimant reached MMI on December 14, 2011
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5. The respondents have accepted a 9% permanent impairment

to the body as a whole.

At the pre hearing conference the parties agreed to litigate the

following issues:

1. The claimant’s entitlement to temporary total disability

benefits.

2. Attorneys’ fees.

3. The claimant’s entitlement to wage loss in excess of the

9% permanent impairment rating.

The claimant contends that she is entitled to temporary

disability benefits from August 18, 2011 until a date yet to be

determined.  The claimant contends that her attorney is entitled to

an appropriate attorney’s fee. Additionally, by letter dated

February 7, 2012, the claimant contends that she is entitled to

wage loss.  Said contention was added to the pre hearing order

prior to hearing along with stipulations for a MMI date and a

permanent impairment rating.  The respondents contend that all

appropriate benefits are being paid with regard to this claim.

Claimant is currently treating with Dr. Luke Knox. Dr. Knox has

indicated that claimant can continue on the same restrictions she

had had previously. As such, the medical records do not support an

off work status. Additionally, claimant quit her job with

respondent employer on 8/5/10 and could have continued to work

there had she not made the decision to quit on her own.

Additionally, the respondents contend that they are entitled to an

offset if temporary total disability is awarded.
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The stipulations agreed to by the parties at the pre hearing

conference conducted on December 6, 2011, and contained in the

amended pre hearing order filed that same day, and amended prior to

hearing on February 14, 2012, are hereby accepted as fact. From a

review of the record as a whole to include medical reports, and

documents properly before the Commission, and having had the

opportunity to hear the testimony and observe the witness and her

demeanor, the following decision is rendered.

FACTUAL BACKGROUND

The claimant is a 56-year-old female who was working for the

claimant on May 5, 2010, when she suffered an admittedly

compensable injury to her back.  The respondent is a family owned

business run by Kent Cecil and his mother. The claimant testified

that she was injured when she fell over forks on the front of a

fork lift(Record 2/14/2012 at p. 7).  She stated that she received

chiropractic treatment and had three adjustments.  After that, she

had no further medical treatment.  The claimant testified that she

left employment with the respondent. She stated that she walked out

because she did not feel that she could do what she was being asked

to do and was “exhausted and it was just more than she could do.”

She stated that she was unable to perform the assigned duties

because she had fallen and was hurt.  She added that she had been

able to perform the assigned duties prior to her injury.  The

claimant testified that once she was unable to perform her job

duties, she did the “best she could do and let the rest go.”

Additionally, she stated that at some point she could no longer
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perform the job duties for the respondent(Record 2/14/2012 at p.8-

10).  The claimant testified that after leaving the respondent, she

was hired by POM after September 19, 2010.  She added that from

August 2010 until September 19, 2010 she was in the wage program at

the State office, a training program.  While in this program, she

did not engage in any physically demanding activities.  The

claimant stated that she did not have to lift anything at POM more

than 30 pounds, adding that it had been necessary to lift more than

30 pounds for the respondent(Record 2/14/2012 at p.10-11).  The

claimant testified that she was laid off from POM and did not find

another job.  She stated that she was sent to see a neurosurgeon by

the insurance company(Record 2/14/2012 at p. 11).  She stated that

she had an MRI in Clarksville in 2011.  The medical evidence

submitted from the Clarksville Medical Group beginning in May of

2011, confirmed that the claimant had low back pain with

radiculopathy, mostly on the left(Claimant’s Exhibit No. 1 at p. 1)

The claimant saw Dr. Knox on August 18, 2011.  His notations from

that visit, document a review of the MRI. The claimant had an

indication of a central disc bulge at 3-4.  Dr. Knox opined that

this had been defined as a spinal stenosis in previous reports.

Dr. Knox, however, noted that the stenosis was a result of the

bulge.  After recommending aggressive strengthening and a TENS unit

he noted that the claimant was not at MMI, since she had not had

any treatment for the disc injury(Claimant’s Exhibit No. 1 at p. 9;

Record 2/14/2012 at p. 12).  The claimant testified that on August

18, 2011, when she saw Dr. Knox she was unable to work because she
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was in too much pain in her lower back(Record 2/14/2012 at p. 12).

She stated that the pain she suffered was in the same area as the

injury from May 2010.  She added that she had not suffered a new

injury while employed at POM(Record 2/14/2012 at p. 11).  Dr. Knox,

on October 3, 2011 noted that the claimant should remain off work

until November 18, 2011(Claimant’s Exhibit No. 1 at p. 10).  The

claimant saw Dr. Knox again on November 18, 2011 at which time he

recommended that she remain off work, and referred her for a

functional capacity evaluation(Claimant’s Exhibit No. 1 at p. 11).

The claimant received a functional capacity evaluation on December

5, 2011.  The functional capacity evaluation concluded that the

claimant demonstrated the ability to perform work in the medium

classification of work.  She exhibited the ability to perform an

occasional bi-manual lift/carry of up to 50 pounds and completed

all aspects of testing at a level consistent with that of an

average worker(Claimant’s Exhibit No. 1 at p. 12-13).  The claimant

testified that she last saw Dr. Knox on December 14, 2011.  She

added that from August 18, 2011 and December 14, 2011 she was under

Dr. Knox’s active treatment(Record 2/14/2012 at p. 13).  Dr. Knox’s

notes from December 14, 2011 confirm that the claimant reached MMI

and was allowed to return to modified duty with restrictions

consistent with a medium classification of work(Claimant’s Exhibit

No. 1 at p. 27).  Additionally, Dr. Knox assessed a permanent

impairment rating of 9% to the body as a whole and noted that he

recommended that the claimant avoid surgical avenues(Respondent’s

Exhibit No. 1 at p. 26).
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The claimant testified that from August 18, 2011 until

December 14, 2011 she was unable to hold down any job.  She added

that she did not feel that she was completely healed from the May

2010 accident because there were things that she could not do

anymore.  The claimant stated that since her injury, she was not

able to be on her feet as long, stating, “I will come to hurting

down in my lower back and legs and I will need to sit down.”  She

stated that she could stand 15-20 minutes without needing to sit

down due to pain.  She added that she had trouble bending and

getting up and down.  She stated, “it is not as easy as it was.”

She continued that she could not sweep or mop for very long.  The

claimant stated that she did not have a limit to her physical

activities in any way before the May 2010 injury(Record 2/14/2012

at p. 14).

The claimant testified that she was currently not employed,

but that she was looking for work.  She noted several places where

she had attempted to get a job(Record 2/14/2012 at p. 14).  She

stated that despite these numerous attempts, she had not been

offered a job.  She added that she had been actively and

conscientiously seeking employment.  She stated that she was 56,

and went through the twelfth grade.  She added however, that she

had a GED(Record 2/14/2012 at p. 15).  The claimant stated that she

had worked for the respondent four and a half years before she was

injured.  Prior to working for the respondent, she had taken care

of her mother for twelve years.  She also added that prior to

taking care of her mother, she had previously worked for the
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respondent for several months.  Prior to first working for the

respondent, the claimant had worked for a dry cleaner in

Missouri(Record 2/14/2012 at p. 16).  She stated that prior to the

dry cleaners, she had been a single mother and had some odd jobs

that did not amount to much.  The claimant stated that while she

worked for the respondent she received product, brought it into the

store, unpacked it, checked it on a list, coded it, marked it and

put it away.  She stated that she handled weights of up to 50

pounds(Record 2/14/2012 at p. 18).  

The respondent put on testimony that there was work available

with the respondent for the claimant to handle light things.  The

general manager for the respondent, Kent Cecil testified that there

would be forty hours of work available for the claimant and that

she could have continued to work for the respondent had she not

quit(Record 2/14/2012 at p. 43).  Mr. Cecil stated that he would

have allowed the claimant to have help had she told him that she

needed it.  He stated that the claimant was a “macho person...and

not petite...that she liked to pick things up.”  He stated that the

claimant was a good employee, but that he had not inquired why her

workers’ compensation had been denied.  He added that he had

thought there was nothing wrong with her(Record 2/14/2012 at p. 44-

45).  Mr. Cecil continued that while he would have let the claimant

come back to work the day after she left, she caused friction at

work and that no one wanted her back(Record 2/14/2012 at p. 50).

He added that the friction started shortly after she started work

for the respondent, stating that she was “pretty macho, pretty much
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her way.”  He added that the store had a radio and that the

claimant kept a radio to her self because she did not like what

everyone else was doing.  He added that since the claimant had

left, things were running much smoother.  Upon questioning by the

court,  Mr. Cecil stated that he would have hired her back, but his

mother would not allow her to be rehired(Record 2/14/2012 at p. 52-

53).  He also added that while there was friction at the store,

there had been no disciplinary action taken against the

claimant(Record 2/14/2012 at p. 53).  Kent Cecil’s, mother and

owner of the hardware store testified that the claimant was always

at work, that she was dependable, and a good employee.  She added

that she had not had difficulty with the claimant as far as her

employment.  Contrary to her son’s testimony, Ms. Cecil stated that

the claimant could have returned to work if she had not quit(Record

2/14/2012 at p. 57-58).     

DISCUSSION

The Commission has first been asked to determine if the

claimant is entitled to temporary total disability from August 18,

2011 until December 14, 2011.  Temporary total disability is that

period within the healing period in which the employee suffers a

total incapacitation to earn wages, Ark. State Highway Dept. v.

Breshears, 272 Ark. 244, 613 S.W. 2d 392 (1981).  The claimant, in

this case, suffered an admittedly compensable injury while in the

employ of the respondent in May of 2010.  She then “walked away”

from her job subsequent to her injury.  She then took employment

with POM and was subsequently laid off.  She testified that she did
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not suffer a new injury while working for POM.  On August 18, 2011

as a result of her admittedly compensable injury from May 2010 she

began to see Dr. Knox, who put the claimant off work, and stated

that she had not reached MMI, as a disc bulge had not been treated.

The claimant continued to be treated by Dr. Knox until December 14,

2011 at which time Dr. Knox assessed a 9% permanent impairment

rating to the body as a whole and released the claimant to return

to work. While I recognize that the claimant quit her job with the

respondent, clearly she had an injury that had not been treated.

That untreated injury caused the treatment administered by Dr. Knox

from August to December of 2011, when the claimant testified she

was under active treatment.  Clearly, during this time frame the

claimant did not work.  She had not reached MMI and had not been

released to return to work.  Therefore she was still within her

healing period and could not earn wages.  The fact that she had

quit work for the respondent and then worked at POM, does not

negate the fact that she suffered an injury that went untreated.

The evidence presented supports the claimant’s contention that she

did not suffer a new injury during the time that she worked at POM.

Therefore, I find that the claimant is entitled to temporary total

disability from August 18, 2011 until December 14, 2011 when she

reached MMI and was released by Dr. Knox.  The respondents contend

that they are entitled to an offset for the period in which the

claimant received unemployment benefits.  

A.C.A. §11-9-506 (a) provides in relevant part
that no compensation in any amount for
temporary total disability or permanent total
disability shall be payable to an injured
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employee with respect to any week for which
the injured received unemployment insurance
benefits...(b)...if a claim for temporary
total disability is controverted and later
determined to be compensable, temporary total
disability shall be payable to an injured
employee with respect to any week for which
the injured employee receives unemployment
benefits but only to the extent that the
temporary total disability otherwise payable
exceeds the unemployment benefits.

Here, the claim for temporary total disability has been

controverted.  The claimant received unemployment benefits from

July of 2011 until December of 2011(Respondent’s Exhibit No.2 at

p.5).  Clearly during a portion of that period, the claimant is

entitled to TTD.  However, the benefits are payable only to the

extent that the TTD benefits exceed the amount of unemployment

benefits that the claimant received and the respondents are

entitled to the appropriate set off.

The claimant sustained an injury to a portion of her body that

was not scheduled under the Workers’ Compensation Act, her

entitlement to permanent disability benefits is controlled by

A.C.A. §11-9-522(B)(1) which provides:

“In considering claims for permanent partial
disability benefits in excess of the
employee’s percentage of permanent physical
impairment, the Workers’ Compensation
Commission may take into account, in addition
to the percentage of permanent physical
impairment, such factors as the employee’s
age, education, work experiences, and other
matters reasonably expected to affect his or
her future earning capacity.”

Under this statute when a claimant has been assigned an

anatomical impairment rating to the body as a whole, the Commission

has the authority to increase the disability rating and it can find
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the claimant totally and permanently disabled based on wage loss

factors. Hensley v. Cooper Tire and Rubber Company, 2011 Ark. App.

593, citing Lee V. Alcoa Extrusion, Inc., 89 Ark. App. 288, 233,

201 S.W. 3d 449, 454 (2005).  The wage loss factor is the extent to

which a compensable injury has affected the claimant’s ability to

earn a livelihood, Id. The Arkansas Supreme Court has affirmed that

the wage loss factor is the extent to which a compensable injury

has affected the claimant’s ability to earn a livelihood. Grimes v.

North American Foundry, 316 Ark. 395, 872 S.W. 2d 59 (Ark. 1994).

Here, the first issue that must be addressed is the claimant’s

entitlement to wage loss based on an amount in excess of the

impairment rating. In Logan County v. McDonald, 90 Ark. App. 409,

206 S.W. 3d 258 (205), the Arkansas Court of Appeals found that the

Workers’ Compensation Commission had substantial evidence to

justify its decision of awarding the employee a 25% wage loss in

excess of an impairment rating under subdivision (B)(1) of §11-9-

522.  In that case, the claimant was 58 years old, had limited

education, and had worked as a mechanic for many years. In the

instant case, the claimant worked after leaving her job with the

respondent until she was laid off.  She testified that she had been

actively seeking employment.  The claimant is 56 years old and

completed part of her senior year, holds a GED and has a somewhat

limited work history. However, in reviewing the functional capacity

evaluation and Dr. Knox’s response, it is clear that the claimant

can work at a medium work classification and lift up to 50 pounds.

Dr. Knox reviewed this classification and has released the claimant
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to work at that classification.  Additionally, he assessed a 9%

permanent impairment to the body as a whole.   

Based on the claimant’s testimony related to her education,

and work history, as well as the doctor’s release and

recommendation, the claimant’s pool of available jobs has not been

decreased due to her compensable injury and its effects.

Additionally, it appears she could have returned to work for the

respondent had she chosen not to quit her employment. There is

nothing in the record that would lead the Commission to think that

the claimant cannot find a job in the work classification which she

qualifies.  I have considered the claimant’s testimony as to her

pain and limitations, unfortunately, the medical evidence does not

support the contention that her admittedly compensable injury has

caused a decrease in the pool of available jobs.  After considering

all of the evidence including age, education, and work experience,

I find that the claimant’s employment opportunities have not been

substantially reduced by the physical limitations caused by her

compensable injury.  Therefore, she is not entitled to a percentage

for functional impairment in addition to the 9% permanent

impairment rating currently assessed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven that she is entitled to temporary

total disability from August 18, 2011 to December 14,

2011 when she was released by Dr. Knox at MMI and allowed

to return to work. The benefits awarded were

controverted.  The benefits should be payable only in the
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amount to which they exceed the amount of unemployment

benefits that the claimant received under A.C.A §11-9-506

and the respondents are entitled to the appropriate off-

set.

2. The claimant has not proven that she is entitled to an

additional percentage of functional impairment in excess

of the 9% permanent impairment assessed to the body as a

whole.  She therefore is not entitled to wage loss as I

do not find that her pool of available jobs has been

decreased due to her admittedly compensable injury.

3. The claimant’s attorney is entitled to an attorney’s fee

based on the controversion and award of temporary total

disability benefits.

ORDER

The respondents shall pay to the claimant temporary total

disability from August 18, 2011 until December 14, 2011 with the

appropriate adjustments made under A.C.A §11-9-506.

The respondents shall pay to the claimant’s attorney an

attorney’s fee based on the controversion and award of TTD

benefits.

IT IS SO ORDERED.   

                               
                              AMY GRIMES
                              ADMINISTRATIVE LAW JUDGE
                                         


