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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On March 19, 2012, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the contentions of the parties relative to the afore.  Respondents also

assert a statute of limitations defense to the present claim.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Jerome Darrell Bogan, the claimant, and Donald Keith Prevost, coupled 

with medical reports and other documents comprise the record in this claim.

DISCUSSION
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Jerome D. Bogan, the claimant, with a date of birth of August 3, 1965, is a high school

graduate, who received an honorable discharge from the U.S. Army after three (3) years of

service in 1987.   While in the Army the claimant was a general equipment operator, which

entailed operating heavy equipment such as backhoes, bulldozers and jackhammers.  The claimant

does not have any specialized or vocational training.  

After getting out of the Army in 1987, the claimant commenced working as a lumper

unloading eighteen-wheelers with Bowman Transportation for two (2) years.  Thereafter, the

claimant worked for two (2) years as general laborer for the Highway Department.  The claimant

was incarcerated for two and a half years in the Department of Corrections on a battery charge. 

The claimant was released from the department of corrections in 1995 on parole, which remained

until 2002.  The claimant has not had any other criminal charges since the afore.  The testimony of

the claimant reflects that prior to his incarceration he did not have any extended gaps of

unemployment.

The claimant commenced his employment with respondent on September 9, 1996.  The

claimant explained how he came to be employed by respondent:

     I was on work release here in Mississippi County, and they
would take some of us out there.  So, I worked for the sewer
contractor called Schueck Steel and I worked for them for almost
two years and I worked my way until I come - - until I - - when I
made parole, I kept the job and I worked until I worked my way
into Nucor. (T. 20).

The testimony of the claimant reflects jobs for respondent-employer as a band and blocker man as

a shipper loader.  The claimant described the responsibility of the afore job position:

     A shipper loader is that - - we got these flat cars called rail cars
that they put the steel on and that we throw boards and it goes from



3

one layer up two, three, four layers and with those boards when we
put those boards on there we got the bands, we put bans around
them.  They have a banding machine that we hand with, and then,
we have a nail gun that we block with.  We put six-inch blocks on
each side. 
(T. 20). 

The claimant noted that the crane operator puts the steel on the rail car, and the he and co-

workers load the boards.  The claimant performed the afore job for eight (8) years, adding “that

was the only job that I worked”. (T. 21). The testimony of the claimant reflects that, at the time of

his June 30, 2007, injury, he was driving a truck and loading it instead of the railcars.    

The claimant worked at respondent-employer from 1996 until 2009, when he went out

with the injuries which serve as the basis for the present claim.  The claimant noted that following

his surgery in 2009, he returned to respondent-employer.  The claimant’s testimony reflects that

he received a termination letter from respondent in 2011.  The claimant testified that he received

regular raises during his employment with respondent, that he was never suspended from his

employment, and that he enjoyed working at respondent. 

The claimant repeated that all of the jobs that he has held entailed manual labor positions

and included lifting.  The claimant does not have any type of computer skills, and has never

worked at a sit-down desk job.  

The claimant worked twelve-hour shifts during his employment with respondent-employer

– 6:00 a.m. to 6:00 p.m. – on a rotating basis.  At the time of June 30, 2007, injury, the claimant’s

shift was from 6:00 p.m. to 6:00 a.m.  The claimant denies experiencing any problems with his

shoulders prior to the June 30, 2007, date.  The claimant estimates that the weight of the boards

that he was throwing at the time of the accident, which serves as the basis of the present claim,
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range from 65 to 85 pounds.

The claimant asserts that he sustained an injury to his right and left shoulders on June 30,

2007, while within the course and scope of his employment.  In describing the mechanics of the

afore accident, the claimant testified:

     Well, on this particular night, I backed my trailer in, in Door 5,
and I grabbed the boards.  I got out of the truck and I grabbed my
boards and the crane operator had already put his pick on - - put his
first layer on the trailer, and I grabbed the boards and throwed the
first board, and I went to the back to throw the second board in
when I felt pain coming from both shoulders.  And when I - - I
notified that to my crew leader and from there, we went to the
computer and we documented it.  And he asked me, could I
continue to work and I stated at that time that I could. (T. 23-24).

The claimant described the board as 4"x4"x8'.  The claimant noted that the accident occurred

between 12:00 a.m. and 1:00 a.m.  The claimant identified his supervisor as Gary Long.   The

claimant returned to work after reporting the injury to Mr. Long and completing an accident

report.  In explaining why he did not seek medical treatment for the pain in his shoulders from the

accident, the claimant testified:

     Well, I thought it was a muscle pull.   I thought it was a muscle
sprain; and therefore he asked me could I continue to work and I
told him I could.  And so, I, basically, just kind of took Ibuprofen
and kept working.  (T. 25).

The claimant offered that he thought the problem would resolve itself.  

The claimant was seen four (4) times by the plant physical therapist for the complaints in

his shoulders.  The claimant testified that he told the physical therapist that he had hurt both

shoulders.  The claimant attributes the gap of shortly over a month between the date of injury and

his first visit to the on-site physical therapist to the fact that while he knew he was hurt, he
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nevertheless had a family to take care of.  The claimant testified regarding the afore:

     I had two kids I was paying child support for, I had a home, I
had a car, and I worked until I couldn’t work no more. (T. 26).

The claimant attributes the afore to his delay in obtaining treatment by a physician until he was

seen by Dr. Yao in March 2009.  The claimant’s testimony reflects that he continued to work full

time with pain in his shoulders until he had a discussion with a co-worker and decided to have his

shoulders checked out.  (T. 26).  The claimant’s testimony reflects that respondent-employer sent

him to Dr. Guinn, a Jonesboro orthopedic surgeon, for his shoulder complaints.

The claimant testified that after the June 30, 2007, injuries to both shoulders he switched

jobs at respondent and started driving the water truck.  The claimant explained, regarding the

afore change:

     Well, at the time the economy was going bad; and so, Nucor
was sending all the contractors out.

     And the employees had to do the job that the contractor was
usually doing and when this job became available, they put up a bid
on the job and I bid on the job because of my shoulders. 

*          *          *

     I knew I wasn’t no longer - - couldn’t do the job that I was
doing, and I figured that the truck driving job would be a less job -
- would be a more less physical job. (T. 27-28).

The claimant acknowledged that at the time he switched jobs to the water truck he had not told

respondent-employer that his shoulders were hurting.  The claimant elaborated on his job duties

driving the water truck:

     Well, no, sir, we - - not only do we put water down, but we put
dust control down.
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     And when - - I’m just thinking - - I thought that it was just
going to be water, but when I got back there, they got to showing
me all these different jobs that we had to do and one of them was
putting dust control down.  I had to handle those heavy hoses.  I
had to stick them into the hole on the water truck in order to pump
the dust control from the containers to the water truck.

     Well, they look  - - they’re thicker than fire hoses.  They’re
bigger than fire hoses. (T. 28-29).

The claimant testified that he had problems doing the physical parts of the water truck driver job. 

Regarding the afore, the testimony of the claimant reflects:

     Well, driving a truck, pulling in tight spots, because I had to
handle the steering wheel.  Had to turn the steering wheel a whole
lot and also handling the hoses, and that was very painful. (T. 30).

The claimant was taking medication for pain while performing the water truck driving job.  

The claimant was seen by Dr. Guinn in June 2009, pursuant to the directions of

respondent-employer.  The claimant’s testimony reflects that he relayed to Dr. Guinn that he was

having pain in both shoulders.  The claimant added that the pain in the left shoulder was worse

than that in the right shoulder.  The claimant did not want to undergo surgery.  As a consequence

of the afore, the claimant was treated with physical therapy, injections, and pain medications.  The

claimant was also assigned modified work duties. 

The claimant eventually underwent surgery on the left shoulder under care of Dr. Guinn in

November 2009, for a SLAP tear and a nerve impingement. The claimant continued to work on

the water truck from the time he began treating with Dr. Guinn until the November 2009, left

shoulder surgery.  Between the November 2009, left shoulder surgery and May 2010, the

claimant was released to light duty with restrictions, which he provided to respondent-employer. 

The claimant testified that he was not provided a job within the restrictions between November
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2009, and May 2010; however, he did receive workers’ compensation indemnity benefits.

The claimant asserts that during the course of his medical treatment he continued to report

to Dr. Guinn that he was having problems with his right shoulder as well as the left shoulder.  At

to why the medical treatment was focus on the left shoulder and not the right shoulder, the

claimant offered:

     The left shoulder showed where I had the tear and the right
shoulder didn’t show and he also stated that he couldn’t - - (T. 32).

The claimant concluded that the condition of his left shoulder was worse than that of his right

shoulder.  The testimony of the claimant reflects that he received injections in both shoulders in

connection with the treatment of his injuries.  

May 12, 2010, the claimant was released to resume full work duties at the shoulder level

and below without any overhead activities.  The claimant was returned to the water truck job on

May 12, 2010.  The claimant maintains that the water truck job did entail some overhead

activities:

     Well, they wanted me to drive the truck and I told them that I
was taking the medication and I’m not supposed to operate
anything out here with the medication and they took - - and the
supervisor said, “You’re right.”  He sent me to the utility room for
me to sweep the floors and move the containers in the utility room,
and the containers was overhead and the broom they gave was a
real hard steel broom to where I’m hurting my shoulders - - you
know, I’m hurting my shoulders. (T. 33).

The claimant was taking Hydrocodone, which was prescribed by Dr. Guinn.  The claimant

estimated the size of the containers as fifteen by thirty inches wide, and weighing approximately

twenty-five pounds.  The claimant maintains that he had to place the containers on shelves above

his head.  The claimant testified that he worked in the utility room for approximately thirty (30)
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minutes.  The testimony of the claimant reflects that the duration of his work for respondent-

employer once he was returned to work on May 12, 2010, was “a half a day”. (T. 34).  

The claimant asserts that he was never provided a job by respondent-employer that did not

entail overhead activities.  The claimant’s testimony reflects that he informed John Gray, who was

his supervisor at the time, that he was having difficulty doing the utility job because his shoulders

were hurting.  At the time of the afore, the left shoulder was still worse than the right shoulder. 

In response to his complaints, the claimant testified that he was taken to the utility room by Mr.

Gray.  The claimant’s testimony reflects that after the afore, he went to the supervisor of Mr.

Gray, Les Jackson.  The claimant continued:

     And I told Les Jackson that my shoulders is hurting.  I said - -
and I got this medication, and that, you know, I’m in and out. 
That’s what I told him and he stated that he don’t have anything
else for me to do.  He said the only thing lift for me to do is to go
home, and I can go home without pay. (T. 35-36).

The claimant testified that after going home he never received any more wage benefits from the

workers’ compensation carrier.  

The claimant returned to the doctor three (3) days after being told to go home.  The

testimony reflects that as a result of the doctor’s visit his restrictions were increased.  The

claimant provided the new restrictions to respondent-employer.  The claimant asserts that he was

not provided a job within the new restrictions.  The claimant has not returned to work at

respondent-employer since the May 12, 2010, unsuccessful attempt, nor has he worked any place

else.  

The testimony of the claimant reflects that in late September 2010, he returned to

respondent-employer and asked to be returned to work within his restrictions.  During the afore,
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the claimant testified that he spoke with Doug Jellison, the plant manager at the time.  Regarding

the afore, the claimant testified:

     I asked him to give me another job - - give me a job within my
restrictions and he told me that I’ve tried to come back to work,
that he didn’t have anything else for me and that we talked about
the workman - - my case - - the workmans’ comp case, and he
called me the first of October about the discussion that he and I had
had. (T. 37-38).

The claimants that to date he has not been offered an job by respondent-employer within his

restrictions.  The claimant maintains that the respondent-employer has not offered him a chance to

apply for a job within his restrictions or told him to apply for a job within his restrictions.  

The claimant concedes that he commenced receiving long-term disability benefits once he

ceased receiving workers’ compensation benefits in May 2010.  The claimant maintains that the

premium on his long-term disability is paid for by the employee, and that respondent-employer

does not pay any portion of the premium.  The claimant acknowledged that he did receive some

sick pay shortly after he went out in December 2009, after his left shoulder surgery.  The claimant

maintains that respondent-employer did not contribute anything to the sick pay, but rather the

same is an employee contribution claim.

The claimant’s testimony reflects that during the course of his treatment he received

multiple physical therapy sessions and injection for both the left and right shoulders.  The claimant

also underwent an MRI on his right shoulder in June 2010, which disclosed a tear.  The claimant

testified that he has received medical bills for treatment in connection with his right shoulder.  The

testimony of the claimant reflects that he has not received medical bills from the physical therapist,

Dr. Guinn or St. Bernards Medical Center for the treatment provided by same on his right
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shoulder.  The claimant offered that to his knowledge respondent-carrier has paid the afore

medical bills for treatment of his right shoulder. 

The claimant testified that his left shoulder pain has not resolved, nor has his right

shoulder.  The testimony of the claimant reflects that the pain in his left shoulder limits him more

than that in the right shoulder.  The claimant testified that he requested a second opinion in

September 2010, after Dr. Guinn assessed him with a zero rating.  The claimant explained that the

reason he requested the second opinion was because his shoulder was still hurting.  The claimant

added:

     My shoulder was still hurting me, and I asked him could I get a
second opinion and, I believe, that angered him. (T. 41).

The testimony of the claimant reflects that in January 2011, was seen by Dr. Stewart in

Little Rock.  The claimant testified that the duration of his examination by Dr. Stewart was fifteen

to twenty minutes; that he was not asked to do anything physical; nor did he take his shirt off or

roll up his sleeves.  Finally, the claimant testified that he does not recall Dr. Stewart looking at his

shoulders in any shape, form or fashion during the examination. (T. 41-42).  

The claimant maintains that during his treatment it was his goal to get better and to go

back to work.  The claimant offered that in February 2011 he received his employment

termination letter from respondent.  The claimant denies that he was ever told by respondent-

employer to come in after his long-term disability ran out and apply for a new job before the

February 2011, termination of employment letter.  The claimant denies that he voluntarily left the

employment of respondent-employer.  

As of the date of the hearing, the claimant described the pain in his right shoulder, which
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he attributes to the June 30, 2007, work-related accident, as constant - - every day and every

night.  The claimant assessed the level of pain in his right shoulder at 8 ½ and that in left shoulder

at 10, on a one to 10 pain scale.  The claimant described the pain in his left shoulder as “a

throbbing” pain in addition to being constant.  The claimant demonstrated the ability to lift his left

arm to “about eye level”. (T. 43).  The claimant testified that he is unable to reach above his head

with either arm.  The claimant maintains that he does not have the physical ability to do anything

overhead because of the injuries to both shoulders.  According, the testimony of the claimant

reflects that he is unable to change a light bulb overhead or to reach and retrieve a box of cereal

from the top shelf at the store.

The claimant is currently taking Hydrocodone three times a day for pain; two

Cyclobenzaprine for muscle spasm, and an anti-inflammatory, Naproxen.  The afore prescription

medications were prescribed by physicians at the VA Hospital.  The claimant has applied for

Social Security Disability benefits.  

The testimony of the claimant reflects that given his current physical limitations with

respect to the movement in his shoulders along with his pain, he does not think that he could

perform any of the jobs that he previously performed in the employment of respondent-employer,

explaining:

     Because the pain that I’m in every day, all day long, and the
medications that I take. (T. 45).

The claimant is of the opinion that he could not do any of the previous jobs that he performed at

respondent-employer if his injury was only to his left shoulder.  The claimant confirmed that his

previous employment experience is all in manual labor.  The claimant added that he cannot
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physically perform any of his pervious job due to the compensable  injuries to his shoulders.  The

claimant testified that he could not perform any of his previous jobs one-handed.  

The claimant testified regarding the manner in which his day-to-day activities are affected

by the pain and limited movement in his shoulders and upper extremities:

     Well, I can’t do the things that I used to do now.  I can’t cut the
yard, I can’t wash cars, I can’t sweep the floors, mop the floors in
the house.  You know, I mean, I can’t do the things that I used to
do in the house.

*          *          *

     No sports activities.  I can’t do none of them today.

     Because of the pain that I’m in and in my shoulder - - the
movements of my shoulder. (T. 46-47).

The claimant’s testimony reflects that he has difficulty driving:

     Well, I mean, I get - - I’m dizzy.  I’m going to suddenly hit
somebody, first of all. 

*          *          *

     Then I’m - - I just get so much - - the movement of the steering
wheel, I’ve got a lot of discomfort in my shoulders and it hurts me. 
(T. 47-48).

The claimant attributes the dizziness to a side effect of the medications that he is taking for his

injuries.  The claimant was driven to the hearing by his neighbor.   

The testimony of the claimant reflects that he has difficulty sleeping because of the injuries

to his shoulder:

     I hurt.  It hurts me to lay down, it hurts me to stand up as well,
but laying down, I’ll never go to sleep; so, I have to kind of sleep in
a recliner. (T. 48).

The claimant also noted that the shoulder pain wakes him up at night.  The claimant’s testimony
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reflects that picking up anything causes his shoulder to hurt; as does the activities of pushing,

pulling, and reaching.  The maintains that as a consequence of the afore he does not feel that he

can perform any manual labor job in his present condition.  The testimony of the claimant reflects

that if he was physically able he would return to the employment of respondent-employer. 

Further, the claimant testified that if presented with a job within his physical restrictions he would

return to the employment of respondent-employer.  The claimant further noted that such an offer

has never been presented. The claimant has not return to work, and offered that in his present

physical condition, attributable to the compensable injury, he does not think that he is able to

work.   

During cross-examination, the claimant acknowledged that respondent-employer is a steel

mill that manufactures steel I-beams, and that all of the jobs there entail “pretty strenuous physical

labor”. (T. 52).   The claimant offered that there are some office jobs at respondent-employer,

however acknowledged that he is not qualified for an office job.

The claimant maintains that as a result of his compensable injuries he is unable to perform

any of the jobs that he previously performed at respondent-employer.  (T. 52).  Responsive to his

claim for benefits pursuant §505(a), the claimant offered:

     Due to the hurt - - the pain in my shoulder, due to the pain in my
shoulder and due to the medication, Nucor is not going to allow me
to come out there and do the job. (T. 52). 

The claimant was injured on June 30, 2007, however did not miss time from work until

November 2009.  The claimant received his first temporary total disability check on November

24, 2009.  The claimant acknowledged that he continued to work following the June 30, 2007,

injury until November 2009.  The claimant testified that while he did not request any disability



14

benefits during the two (2) year period, he notified respondents of his injury and was sent to “their

doctor”.  (T. 53).  The claimant explained that in November 2009, he was taken off work by the

Dr. Guinn and surgery was performed on his left shoulder.  

The claimant acknowledged that the first time he requested temporary total disability

benefits in connection with the June 30, 2007, compensable injury was November 2009, when he

was taken off work by Dr. Guinn in connection with his November 2009, left shoulder surgery. 

The claimant received temporary total disability benefits until May 2010, when Dr. Guinn released

him to return to work.  The claimant’s testimony reflects that following the May 2010, released to

return to work he worked “two terms” or two weeks, during which time he determined that he

could not physically perform the job due to the pain and taking medications.

The claimant testified that in June 2010, he got on long-term disability, thirty (30) days

after he ceased receiving temporary total disability benefits.  The claimant’s testimony reflects that

he continued to receive long-term disability benefits from June 2010 until February 2011, in the

amount of $1,100.00, every two weeks.   In explaining why the long-term disability payments

ceased, the claimant testified:

     They stopped paying me because they stated that I had to be
exempt from all occupations. 

*          *          *

     Meaning that I had to be exempt from all Nucor jobs. (T. 55-
56).

The claimant maintains that he is unable to perform any of the jobs at respondent-employer.  In

explaining why he has not contested the determination regarding the long-term disability, the

claimant testified:
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     Well, sir, I mean, I - - that’s their policy and I just know how I
feel.  I know that I hurt myself.  I know the condition that I’m in
and, you know, Nucor stating that I have to have - - I had to be
exempt - - they said I had to be exempt from all occupations.  Well,
they didn’t have a job for me to do out there.  So, that pretty much
exempts me. (T. 56).

The claimant testified that the disability policy is one for which he paid.  The claimant’s testimony

reflects that respondent-employer did not pay for the disability policy.

The claimant testified that he received about eight (8) weeks of sick pay.   The testimony

of the claimant reflects that he received the sick pay during the same time that the was out on

temporary total disability.  In describing the sick pay policy, the claimant offered:

     Well, any time a person goes out, you know, Nucor pays sick
pay.  Well, all that comes out of his check. (T. 57).  

The claimant denies that the sick pay in the product of a pool that the employee put together to

help pay if somebody goes out:

     No, Sir, that comes strictly out of your check.  (T. 57).

The claimant acknowledged the presence of a pooled employees fund, and added:

     The fund you’re talking about is - - what happened was that
when people was going out, folks would ride around and see how
good they were living; so, they would draw their money - - they
would draw their money now, and they would go to HR and tell
them that they’re not going to contribute no more.  Well, Nucor
came up with a different thing that they got the majority of the
people to agree that if you put - - each one of us puts five dollars
in, that this check automatically goes to this person if the go out. 

     It was pretty much a collective thing for Nucor. (T. 57-58).

The claimant concedes that when he was released by Dr. Guinn to return to work in May

2010, he was initially returned to the water truck driving job, which he was unable to perform
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because of the prescription medications and the pain in his shoulders.  The claimant’s testimony

reflects that he filed for benefits with his attorney, Philip Wilson.  Mr. Wilson filed a claim on

behalf of the claimant with the Commission in September 2010.  The claimant testified that the did

not file anything himself during that period of time.  The claimant had another attorney, Scott

Willhite, however the claimant did not file anything himself during that period of time.  The

claimant concedes that he never wrote anything to the Commission reflecting that he wanted

additional workers’ compensation benefits. (T. 59). 

The claimant has not applied for any jobs, either at respondent-employer or elsewhere,

explaining, “because I’m hurt, sir”. (T. 60).  The claimant concedes that he has not applied for any

jobs where he worked with his arms below shoulder level.  The claimant maintains that he hurts all

day, every day .  

The claimant applied for Social Security Disability benefits on his own and was turned

down.  The claimant now has an attorney as he continue to pursue Social Security Disability

benefits.   The claimant attributes his disability to the compensable injuries and an inability to

return to work.

The claimant is aware that Dr. Guinn opined that he did not have any impairment as a

result of the left shoulder surgery.  The claimant acknowledged that he has never seen Dr. Floyd

Shrader, nor has he been to his office.  The claimant testified that he had not been seen by Dr.

Shrader prior to his June 30, 2007, injury.   Finally, the claimant’s testimony reflects that Dr.

Shrader has not treated him for the June 30, 2007, injury.

The testimony of the claimant reflects that he has not had any income since his long-term

disability was stopped.  The claimant testified that the only income in his household is that of his
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wife, who is a CPR coordinator working in the mental health field.  

The claimant testified that he has considered going to school or training to become

employed.  Regarding the afore, the testimony of the claimant reflects:

     Yes, sir.  I - - that I would like to do, sir, but due to my shoulder
injury and due to the mediation that I take, sir, I’m not going to be
able to function in no classroom. (T. 63).

While the testimony of the claimant reflects that he has had tests on his right shoulder, he

has not undergone surgery on the right shoulder.  As noted above, the claimant rated the pain in

his right shoulder as 8½ and on the left shoulder at 10 on a zero to 10 pain scale.  The claimant is

now seeing Dr. Sanders at the VA for his right shoulder complaint.  As to whether Dr. Sanders

has recommended surgery for the right shoulder, the claimant testified:

     Well, I go to - - he’s sending me to a specialist tomorrow. 

     I don’t know the specialist’s name.  I don’t - - I just know - -
he’s not the specialist, he’s an orthopedic.  He’s sending me to a
specialist tomorrow. (T. 65).

The claimant acknowledged that his prior physicians have performed MRIs and

arthrograms on his right shoulder.  The claimant added that he has been provided an injection and

medication until he sees the specialist.  The claimant offered, regarding the source/cause of his

right shoulder pain:

     Well, it’s the wear and tear that’s in - - you know, I mean, the
boards and I done wore myself out, sir.  The job that I had, the
description from the job that I had is the reason why I’m the way I
am and how I feel today. (T. 65).

The claimant concedes that the doctors that he saw for his workers’ compensation injury have

dismissed him.  The claimant went to the doctors at the VA on his own, and did not seek
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authorization from respondent-carrier.  The testimony of the claimant reflects, regarding the

afore:

     No, sir.  I didn’t notify workman comp.  Every doctor I went to
or tried to see outside the VA, and I told them it was workman
comp, they would not see me.  So, I didn’t have no other choice,
but to go to the VA, sir. (T. 66).

The claimant testified that the VA is aware that his treatment is for a work-related injury.  

The claimant obtained a change of physician through the Medical Cost Containment

Department of the Arkansas Workers’ Compensation Commission.  The Change of Physician

Order was filed on December 10, 2010, from Dr. Guinn to Dr. Jason Stewart.    

The testimony of the claimant reflects that having worked for respondent-employer for

approximately fifteen (15) years he is familiar with the jobs at respondent-employer.  The claimant

maintains that there are jobs at respondent-employer that he could perform in his present physical

condition for which he is qualified.  Regarding the afore, the claimant identified the specific jobs:

     Well, we had the I-bed.  We put tags on them right and they
mark the bars.

     Finishing- - you had the finishing department and you had - - got
the weight scale. (T. 71).

As to whether he had inquired of Mr. Jellison about the above jobs, the claimant testified:

     Yes.  Well, I asked him about any job that I could do.

     Within my restrictions.

     He stated that I had to try to come back to work and that’s all
that they have for me. (T. 72).

Upon further cross-examination, the claimant relayed that presently there are no jobs at

respondent-employer that he can physically perform.  The claimant’s testimony reflects that at the
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time he was released to return to work in May 2010, he could have performed either the I-bed job

and the weight scale:

     Yes, sir.  I might of could have - - I probably could have
performed the job, but what I’m saying is that I’m still hurting, sir. 
My shoulder’s still hurting and with the medication, Nucor’s not
going to let me perform - - do the job.  That’s what I’m saying. (T.
73).

The claimant later conceded that he could not perform either the tag job or the scale job if he was

dizzy and was not on his medication. (T. 73).   The claimant testified that he would not have been

able to perform any job at respondent-employer under the influence of or while taking

prescription medications, which he had to take.  

The claimant’s current medications are being prescribed by physicians at the VA.  In May

2010, the claimant was taking the same medications, however at that time they were prescribed by

Dr. Guinn.  

Regarding the total amount of time that he worked at respondent-employer following his

May 12, 2010, release by Dr. Guinn, the claimant explained:

     What I was saying is that I - - I worked in May.  I didn’t just
come back for one day.

     I came back for two terms; and so, on this last - - on the last day
of the term I was out there for like a half a day.

     And that’s when I - - you know, basically, I was just coming to
work and going to sleep. (T. 74-75).

The claimant testified that during the first term he was assigned the job of driving the water truck,

and during the second term he was assigned the job in the utility room, where he only worked a

half day.  
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Donald Keith Prevost is employed by respondent-employer as a controller, and was so

employed at all times relevant to the claimant’s claim.   The testimony of Mr. Prevost reflects that

he was aware of the claimant’s June 30, 2007, work-related injury.  Mr. Prevost was involved in

allowing the claimant to come back to work light duty after he was released to do so.  Mr.

Prevost testified that at the time of the claimant’s release to light duty the job that was available

which met the restrictions was the water truck.  Mr. Prevost testified that he was not directly

involved when the claimant concluded that he could not perform the water truck job. 

The testimony of Mr. Prevost reflects that after the claimant stopped working at

respondent-employer he was never contacted by the claimant about other jobs at respondent-

employer that he could perform while taking medication with his restrictions.   Mr. Prevost

acknowledged that in February 2011, respondent-employer sent a letter of termination to the

claimant.  In explaining the reason for the termination of the claimant’s employment, Mr. Prevost

testified:

     Due to the - - it was an administrative termination due to the
expiration of his disability furlough. (T. 78).

Mr. Prevost denies that the termination of the claimant’s employment had anything to do with the

claimant’s workers’ compensation claim.  Mr. Prevost has not had any contact with the claimant

where he was attempting to come back to work.  Mr. Prevost was present during the claimant’s

testimony, and relayed, based on the claimant’s pain level and need to take prescription

medications, that there are not any jobs at respondent-employer that the claimant could safely

discharge.  (T. 78-79).

During cross-examination Mr Prevost testified that it was his recollection that the
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claimant’s June 30, 2007, work-related injury was to one shoulder.  Mr. Prevost does not dispute

that the June 30, 2007, injury of the claimant was to both shoulders, only he just recall one

shoulder.  Regarding direct contact with the claimant, Mr. Prevost offered:

     I don’t recall for sure, but we may have talked when he was in
the process of coming back to work. (T. 80).

Mr. Prevost explained that the claimant’s employment was terminated due to the

expiration of his disability furlough:

     The furlough, we have five hundred and twenty hours of sick
pay and following that twelve months of disability furlough.

     And if the employee’s unable to return after that fifteen-month
period, then, we administratively terminate them. (T. 82).

The testimony of Mr. Prevost reflects that it is the policy of respondent-employer that the

administrative termination takes place regardless of whether the injury which causes the

employee’s inability to work is the product of work or home accident, or if it’s an illness.

On June 30, 2007, an accident report was completed by respondent-employer in

connection with the claimant’s reported injury.  The report was completed by the claimant’s

supervisor, Gary Holmes, and recites the date and time of the accident as June 30, 2007, at 1:00

a.m.  In providing a description of the injury and accident, the report recites:

Jerome was placing a board on a trailer at Door 5 when he felt a
pain in both shoulders. (CX #1, p. 1).

The First Report of Injury or Illness, Form 1A-1, which was prepared on December 3, 2009, in

connection with the claimant’s June 30, 2007, accident reflects that the claimant was lifting a

board over his head to place in on a trailer causing pain to both shoulders. (CX. #1, p. 2).

The medical in the record reflects that the claimant was seen on August 9, 2007, by the
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on-site physical therapist of respondent and provided with information for rotator cuff strength

training.  The claimant was again seen by the physical therapist on February 17, 2009,

complaining of pain in the bilateral shoulders. (CX #1, p. 3-4). 

On March 25. 2009. the claimant was initially seen by Dr. Joseph Yao, a Blytheville

orthopedic surgeon, for an evaluation of bilateral shoulder pain with the left being greater than the

right.  The afore chart note does reflect regarding the onset of the claimant’s symptoms:

Friday, December 25, 2008; gradual   precipitating factor:
undetermined    HX : approx 2006 injury to bilateral shoulders after
throwing boards.

*          *          *

ASSESSMENT
 rotator cuff syndrome of shoulders    DDX includes RC tear   R L
PLAN
Services Provided: discussion regarding the treatment plan:
Reviewed anatomy/pathology associated with the problem with the
pt.  Discuss RX options with the pt.  He needs to know if he has
RC tears since his job involves continuous use of his arms.  He
wishes to have MRIs, of both shoulders, but because of the expense
would like to have the more symptomatic L shoulder scanned first. 

*          *           *

FOLLOW-UP
to be re-examined
for : check ROM/function
for: Consider surgery    Injection
for: MRI R shoulder
for: PT
for: NSAID blood tests q 2-3 months if NSAID are used regularly. 
(CX #1, p. 7-8).

The evidence in the record reflects that in June 2009, the claimant’s file was referred to

MCS for case management services.  The initial report of MCS was dated June 26, 2009, and
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recites a diagnosis of “painful left shoulder”.  The report also reflect the date and nature of the

claimant’s contact with various medical providers, to include the June 22, 2009, appointment with

Dr. Spencer Guinn, a Jonesboro orthopedic surgeon; diagnostic studies by Dr. Terence Braden.

(CX #1, p. 9-11).

The medical in the record reflects that the claimant was initially seen by Dr. Spencer H.

Guinn, a Jonesboro orthopedic surgeon, on June 22, 2009, in connection with his June 30, 2007,

compensable injury.  The office note regarding the afore visit reflects, in pertinent part:

History of Present Illness:
     This is a 43 year old male.  He works at Nucor.  On June 30,
2007 he initially injured both shoulders loading an approximate 80
pound board onto the back of a truck.  This was his job.  It required
repetitive loading of these boards.  It has been painful since then,
particularly on the left.  The right seems to have resolved and since
April 4th or so of this year it has been quite severe.  Fortunately he
was able to recently switch to a new job.  He is able to drive and
this is much better.  No neurovascular changes.  He has been to
physical therapy and states he couldn’t tell any relief.  He has had
intra-muscular injection of steroid.  It gave him a week of relief and
then the pain returned. (CX #1, p. 23)

  A September 4, 2009, status report was generated by MCS regarding the claimant.  It is

noteworthy that while the initial reporting by the claimant to respondent-employer cites bilateral

shoulder pain as did the claimant’s initial visit to Dr. Yao, the medical management reports list

only the claimant’s left shoulder pain.  The September 4, 2009 status report reflects, in pertinent

part:

CURRENT STATUS:
During this reporting period, Mr. Bogan was scheduled for the
MRI/Arthrogram of the left shoulder at St. Bernards Imaging
Center.  Results were obtained, reviewed and faxed to the adjuster
and employer for review.  The examination was reported as
basically normal with a slight signal identified in the rotator cuff.
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Mr. Bogan was seen by Dr. Guinn as scheduled on 08/10/09.
basically no improvement has been made since the last visit.  Dr.
Guinn completed the examination and reviewed the
MRI/arthrogram.  Supraspinatus Tendinopahy is the only noted
problem on the scan.  Dr. Guinn stated that there is inflammation in
the Rotator Cuff Tendon and recommended a steroid injection.  He
injected the area and has ordered additional therapy to increase
Range of Motion and strengthening.  He also provided a
prescription for Naprazyn.  It is his belief that once he inflammation
is under control, the strengthening can rebuild the muscle decrease
the pain.

Dr. Guinn stated that the MRI/arthrogram is 95% accurate in
diagnosing a tear in the cuff.  He stated if the injection and exercise
doesn’t relief the pain and increase the muscle mass, he may still
need to do an arthroscopy to check out the insertion point of the
anterior rotator cuff, that sometimes a small tear that doesn’t go all
the way through will “hide” from the scan. 

He continued regular work duty.  Dr. Guinn stated that the therapy
needed to get more aggressive as tolerable.   (CX #1, p. 12).

The medical in the record reflects that the claimant was seen in follow-up by Dr. Guinn on

October 28, 2009.  The office note regarding the afore visit reflects, in pertinent part:

     Mr. Bogan is here for follow-up of his shoulder.  He has been
doing his exercises.  He states his pain and symptoms are without
change.  He doesn’t feel as if he has made any progress since last
time I saw him. 

*          *          *

PHYSICAL EXAM: He continues to have a positive Hawkins and
Neer.  He is very tender.

PLAN: We had a discussion about continued non-operative and
operative treatments.  He has obviously had a very lengthy period
of non-operative treatments.  He continues to be symptomatic.  He
wishes to proceed with surgery.  I am going to get him set up for a
left shoulder arthroscopy with a subacromial decompression.  I will
evaluate and treat his rotator cuff as needed.  I will also evaluate his
distal clavical. .      . (CX #1, p. 35-36).
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The November 24, 2009, operative report relative to the claimant reflects that the claimant

was treated at the Outpatient Surgery Center of Jonesboro under the care of Dr. Guinn for

diagnoses of left shoulder subacromial impingement and SLAP tear.  The claimant underwent a

left shoulder arthroscopy with subacromial decompression and debridement of SLAP tear.  (CX

#1, p. 40-41).

A December 18, 2009, status report of MCS regarding the claimant reflects, in pertinent part:

During this reporting period, Mr. Jerome Bogan was seen by Dr.
Guinn as scheduled on 12/08/09 in post op follow up to the left
shoulder arthroscopy completed on 11/24/09.  Mr. Bogan has, as
expected, had a lot of pain, has been in a sling and has had to sleep
in a recliner this past week.  He has called Dr. Guinn’s office for a
different pain medication and was called in Hydrocodone which he
says is more effective.  At the follow up appointment, Mr. Bogan
indicated that the pain is better than it was latter part of the week,
but still significant and needing pain mediation.  He is also noting
constipation from the pain meds.

X-rays were obtained and reviewed.  Dr. Guinn discussed the
surgery and noted that even though it was not apparent on the pre
operative MRI/arthrogram, Mr. Bogan did have a very large SLAP
tear.  He stated that he trimmed the tear as well as thickened bursa
in the subacromial space.  Dr. Guinn also stated that there was
some impingement of the AC joint which he also trimmed. 

Dr. Guinn recommended that Mr. Bogan wean himself out of the
sling gradually over the next couple of weeks.  He was instructed to
wear the sling, taking it off periodically throughout the day for an
hour, working up to the time out of the sling until it is no longer
needed.  He recommended physical therapy.  He also indicated that
Mr. Bogan can return to one-handed work at this time.  He was
instructed not to wear the sling while driving.   .   . 

He will return to see Dr. Guinn, January 6, 2010 for follow up.

ANTICIPATED MMI STATUS:
MMI is usually achieved approximately three months post surgical
procedure.
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RETURN TO WORK STATUS:
Mr. Bogan was released to one-handed work.  A discussion is being
held regarding if a position will be available.  Once determined,
therapy will be coordinated. (CX #1, p. 17-18).

The February 5, 2010, status report of MCS regarding the claimant reflects, in pertinent part:

Mr. Bogan was scheduled to follow up with Dr. Guinn on February
3, 2010 as scheduled.  He has been receiving therapy at Fenter’s
Physical Therapy in Marion, AR.  Physical Therapy sessions had
gone well and Mr. Bogan has made some improvements with range
of motion and function; however, he is still very tight and has not
increased range of motion as much as Dr. Guinn feels that he
should have at this point.  Dr. Guinn is concerned that there may be
“scar tissue” building up which is making the therapy more
uncomfortable to tolerate.  He’s concerned that if mobilizing the
scar tissue is not addressed, he may have to put him to sleep to get
full mobilization and range of motion of the shoulder. 

Dr. Guinn called the therapist and discussed what he wants him to
address over the next two weeks.  He has provided a prescription
for pain medication to be taken prior to therapy, Mr. Bogan agreed
to get a driver to take him to sessions. 

Mr. Bogan indicated that he feels that he has made really good
progress.  He has been only needing pain meds following therapy, is
not able to sleep in the bed (not the recliner) and feels that he is
working really hard in therapy, doing as much as he can tolerate. 
He does admit that he is tensed up during the sessions and has had
to tell the therapist several times to back off the pressure or the he
is not able to perform a particular movement or reach a particular
level.  He thought he has been working “through the pain”.

He did agree to get a driver and take pain medication prior to the
therapy sessions to see if he can tolerate getting stretched out more. 
He will follow up with Dr. Guinn on February 17, 2010.  Dr. Guinn
has indicated that if range of motion is not significantly improved
during the next two weeks, he will probably be recommending a
shoulder manipulation under general anesthesia. 

ANTICIPATED MMI STATUS:
MMI is usually achieved approximately three months post surgical
procedure.
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RETURN TO WORK STATUS:
Mr. Bogan was released to one-handed work.  A one-handed
position has not been available. (CX #1, p. 19-20). 

A February 22, 2010, status report of MCS regarding the claimant reflects, in pertinent part:

Mr. Bogan was scheduled to follow up with Dr. Guinn on February
17, 2010 as scheduled.  He has been receiving therapy .     .  
Physical Therapy sessions had gone well and Mr. Bogan has made
much improvement with range of motion and function; however, he
continues to have discomfort with exercises.  Dr. Guin completed
the examination and indicated that he was very pleased with the
amount of progress that Mr. Bogan has made over the past two
weeks.  He stated that he felt comfortable in waiting to see if a
manipulation would be necessary. . .  

*          *          *

RETURN TO WORK STATUS:
Mr. Bogan was released to two-handed tabletop work.  Modified
duty has not been available but will continue to be assessed. (CX
#1, p. 21-22).

The medical in the record reflects that the claimant was seen by Dr. Guinn on February 17,

2010.  The office note regarding the afore visit reflects, in pertinent part:

PHYSICAL EXAM: Unfortunately he is very tight today.  He has
decreased external rotation and abduction.  Therapy report is in the
chart and he is making some progress.

PLAN: I had a lengthy discussion with Mr. Bogan and his case
manager.  I am concerned that he is developing adhesive capsulitis. 
Mr. Bogan by his own admission is very tense when he is in 
therapy.  I am concerned that he is having difficulty relaxing and he
nay not be stretching on his own as he needs to.  I am going to call
his therapist.  They need to be very aggressive with his therapy for
the next two weeks and we are going to re-evaluate.  I gave him a
Hydrocodone script for use before therapy and he is going to have
someone drive him so it is safe.  If he is not any better in two weeks
we may need to consider a manipulation. (CX #1, p. 50).

When seen in follow-up by Dr. Guinn on March 17, 2010, the claimant’s therapy was
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continued.  Additionally, Dr. Guinn relayed in the March 17, 2010, chart note that the claimant

could work at the waste level with a maximum of five pounds, but nothing overhead. (CX #1, p.

51).  The claimant was again seen by Dr. Guinn on April 14, 2010.  The chart note regarding the

afore visit reflects, in pertinent part:

PLAN: I am going to increase his lifting limits 20 pounds at the
waist level.  I would also like therapy to begin working on his right
shoulder.  I think he is almost at the level where we can do some
work hardening with therapy.  I would like to see him back in a
month with a therapy report.  If the right shoulder is not improving,
then we are going to need an MR arthrogram. (CX #1, p. 53-54).

The claimant was seen by Dr. Guinn on May 12, 2010.  The chart note regarding the afore

visit reflects, in pertinent part:

     Mr. Bogan is here for follow-up his shoulders.  The left one
continues to improve.  His therapy report is in the chart.  He has
been doing work hardening and he is now ready to resume full
work duties at the shoulder level and below without overhead
activity.

Unfortunately the right one is worsening.  He states he is having to
“favor it”.  As we discussed last time, if there is no improvement we
need to get him set up for an MR arthrogram of the right shoulder. 
We will await approval on this. (CX #1, p. 55).

Dr. Guinn authored a release for the claimant to return to work during the May 12,2010, visit. 

The afore reflects that the claimant may return to work on May 12, 2010, with the restriction of

“no over head lifting”. (CX #1, p. 57). 

The medical in the record reflects that the claimant was seen by Dr. Guinn on May 15,

2010.  The chart note regarding the afore visit reflects, in pertinent part:

     Mr. Bogan is here for follow-up of his right shoulder MR. 
Unfortunately he was unable to return to work with his new
restrictions on the left side secondary to pain.  He states he has
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been out of work for the last 4 weeks.

*          *          *

X-RAYS: His MR of his right shoulder was reviewed.  He has a
Type II acromion.  Significant impingement.  He has AC
degenerative change.  Small partial thickness undersurface cuff tear.

PLAN: I had a lengthy discussion with Mr. Bogan and his Work
Comp case manager about his condition.  Unfortunately we were
unable to progress with his left shoulder.  I discussed that he maybe
reaching MMI on that side.  It would be helpful to repeat the MR
arthrogram on the left shoulder to allow us to make some decision
about whether or not he has completed his course of treatment.  We
really haven’t pursued the right shoulder yet and based off of his
MR findings, it would be indicated to perform a subacromial
injection as well as physical therapy and activity modification and
we will forward that to Workman’s Comp.  In the meantime we will
have to back off his work restrictions down to table top only and
less than 20 pounds.  I will see him back after the MR arthrogram
on his left shoulder. 
(CX #1, p. 58-59).

The medical in the record reflects that the claimant under a right shoulder pre MRI

arthrogram on June 4, 2010, at St. Bernards Medical Center pursuant to the directions of Dr.

Guinn. (CX #1, p. 65-66)   The claimant also underwent an MRI of the right shoulder without

contrast on June 4, 2010.  The report regarding the afore reflects, in pertinent part:

CONCLUSION:
1. Moderate supraspinatus tendinopathy with low grade partial

tearing of the anterior aspect along the articular surface
(nearing, but not quite 50%).

2. Mild fraying of the articular surface of the infraspinatus
tendon.

3. No full thickness rotator cuff tear.
4. Moderate capsular hypertrophy of the acromioclavicular

joint with type III acromion and inferolateral tilt results in
narrowing of the subacromial space.  Clinical correlation for
impingement symptoms is recommended. (CX #1, p. 67-
68).
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The claimant was seen in follow up by Dr. Guinn on June 16, 2010.  The chart note

regarding the afore visit reflects, in pertinent part:

Mr. Bogan is here for follow-up of his right shoulder MR. 
Unfortunately he was unable to return to work with his new
restrictions on the left side secondary to pain.  He sates he has been
out of work for the last 4 weeks.

*          *          *

X-RAYS: His MR of his right shoulder was reviewed.  He has a
Type II acromion.  Significant impingement.  He has AC
degenerative change.  Small partial thickness undersurface cuff tear. 

PLAN: I had a lengthy discussion with Mr. Bogan and his Work
Comp case manager about his condition.  Unfortunately we were
unable to progress with his left shoulder.  I discussed that he maybe
reaching MMI on that side.  It would be helpful to repeat the MR
arthrogram on the left shoulder to allow us to make some decisions
about whether or not he has completed his course of treatment. we
really haven’t pursued the right shoulder yet and based off of his
MR findings, it would be indicated to perform a subacromial
injection as well as physical therapy and activity modification and
we will forward that to Workman’s Comp.  In the meantime we will
have to back off his work restrictions down to table top only and
less than 20 pounds.  I will see him back after the MR arthrogram
of his left shoulder. (CX #1, p. 69-70).

On August 25, 2010, the claimant underwent an MRI of the left shoulder without contrast and a

left shoulder arthrogram pre MRI pursuant to the recommendations of Dr. Guinn. (CX #1, p. 71-

74).  

The claimant was seen in follow-up by Dr. Guinn on August 30, 2010.  The chart note

relative to the afore visit reflects, in pertinent part:

Mr. Bogan is here for follow-up of his MR of the left shoulder. 
Overall no change in his symptoms.  He is having pain bilaterally. 
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*          *          *

X-RAYS: His MR was reviewed.  He has some mild tendinopathy,
but his cuff looks fine.

PLAN: I had a lengthy discussion with Mr. Bogan and his
Workman’s Comp representative.  He appears to be at MMI today. 
No other MR findings.  Unfortunately we are unable to do a FCE
because of continued symptoms in his right side.  We have been
cleared for treatment on the right.  I once again reviewed his MR. 
He has fairly significant tendinopathy and a Type III acromion.  We
discussed various treatment options.  I once again recommended an
injection both from a therapeutic as well as a diagnostic standpoint. 
He requested injection on both sides.  Both subacromial spaces
were injected.  I am going to see him back in about 2 weeks and re-
evaluate on the right. (CX #1, p. 75-76).

The claimant was again seen by Dr. Guinn on September 13, 2010, in follow-up to his bilateral

shoulder pain.  The clinic note relative to the afore visit reflects:

Mr. Bogan is here for follow-up of his shoulders.  He states the
injection gave him relief for a couple of days and then by the 3rd day
the pain returned.  He relates that overall he is without change.  He
states that he has been giving this a great deal of thought and he
would liked a 2nd opinion.  He is going to have his attorney file a
change of physician request.  I told him that this was perfectly
reasonable and that I would support a 2nd opinion since he is not
pleased with the outcome of the left and would want to have
someone else look at it before he considers any surgical options on
the right. 

*           *          *

PLAN: He is at MMI on the left.  Unfortunately we can’t get his
FCE because he is unable to perform it because of the right side. 
This would be needed before I could make any final
recommendations about permanent work restrictions.  From a range
of motion only standpoint, his rating would be a “0".  Once again
this was not calculated on any work restrictions. (CX. #1, p. 77-
78).

The medical in the record reflects the presence of a January 17, 2011, report of Dr. Jason
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G. Stewart, a North Little Rock orthopedic surgeon, regarding the claimant.  The claimant was

seen by Dr. Stewart pursuant to a Change of Physician Order which was entered by the Medical

Cost Containment Department of the Arkansas Workers’ Compensation Commission on

December 10, 2010.   The January 17, 2011, report of Dr. Stewart reflects in pertinent part:

HISTORY OF PRESENT ILLNESS:
He had surgery on the right shoulder 14 months ago with
arthroscopy for labral debridement and subacromial decompression. 
The left shoulder has never had surgery.  Both have been hurting
since June of 2007.  They were injured with repetitive motion type
injuries from loading light bed 18 wheelers with steel while working
for Nucor.  The surgery on the right shoulder was unsuccessful and
did not relieve the discomfort.  This is still the most problematic of
the two.  He is taking Skelaxin and he was taking Darvocet, before
it was removed from the market, for relief.  He was not taking any
anti-inflammatories.  In the past he has had corticosteroid injections
of both subacromial spaces that only worked for one day.  He also
has complaints of pain in the neck, predominantly on the right
radiating from the neck laterally towards both shoulders posteriorly
in the scapular region and the interscapular region and the upper
thoracic spine.   

PAST HISTORY:
Past Medical History:   High blood pressure.
Past Surgical History:   Left shoulder scope, 11/24/09.

*          *          *

PHYSICAL EXAMINATION:

*             *          *

Right Shoulder:   He has full range of motion and no instability. 
There are no signs of impingement.  The incision is consistent with
arthroscopy and well healed.  Good muscle tone is noted and no
instability.

Left Shoulder:   There is full range of motion with no instability and
negative impingement sign.  There is mild tenderness of the
acromioclavicular joint.  No muscle atrophy is noted.  No instability
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is detected.  Neurovascular status is intact.

IMAGING:
MRI arthrogram of the right shows mild degenerative changes, but
otherwise unremarkable.  MRI of the left shoulder shows mild
fraying of the supraspinatus and infraspinatus, but no full thickness
tearing, a type III acromion, and mild arthritic change of the AC
joint.

ASSESSMENT:
Bilateral shoulder rotator cuff tendinopathy, but no full thickness
tearing noted. 

PLAN:
I have recommended Mobic 15 mg one p.o.q.d. for the
tendinopathy/tendinitis, but I would not recommend any surgical
intervention.  I understand it is the repetitive nature of his job that
caused the injuries in the first place, and I would recommend a
change to sedentary duty, if the job were still available.  I
understand, however, that he does not work for this company
anymore.  He is still employable in some capacity, and I feel like he
could participate in a sedentary job that has limited overhead
activities lifting with the upper extremities, reaching and working
above head to weights of 10-15 pounds at most on a repetitive
constant basis.  I would also suggest consideration of vocational
rehab to re-train him to a different job would be an excellent
alternative.  I also recommend following up on the neck pain and
seeing someone for his spine to evaluate the extent and severity of
the problems he could be having with the cervical spine and to
establish causation.  He is at maximum medical improvement
regarding both shoulders.  There is no impairment rating for this
diagnosis of tendinitis of both shoulders.  I will see him back as
needed. (CX #1,p. 79-80).

The record reflects the presence of a February 5, 2012, report authored by Dr. Floyd R.

Shrader, a West Memphis physician, regarding a medical record review of the claimant.  The

afore report reflects, in pertinent part:

     Mr.Bogan was injured in June, 30, 2007.  He was treated with
physical therapy, injections of both shoulders and arthroscopy of
the left shoulder.  He complained of pain and inability to use both
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shoulders.  He had MRI of each shoulder during the treatment
program.  The arthroscopy was unsuccessful in restoring function
to the left shoulder.  He was judged to have reached maximum
medical intervention on January 17, 2011.  He was placed on work
restrictions of no repetitive motions above his shoulders, not to lift
more than 25 pounds and not to return to similar work.
     MRI of the right shoulder shows permanent injuries:
supraspinatius tendinopathy, partial tear of the supraspinatous
tendon, fraying of the infraspinatous tendon, and AC capsular
hypertropthy grade III.  MRI of the left shoulder shows permanent
injuries: degenerative changes of AC joint, supraspinatous
tendinopathy.
     It is my medical opinion with reasonable medical certainty that
Mr. Bogan has suffered permanent disability.  Utilizing the Guides
to the Evaluation of Permanent Impairment, 4th Edition.  The Left
shoulder injuries resulted in 34% rating to the upper extermity. 
This is based on limitation of movement in flexion and abduction as
stated above.  He can not work from 90 degrees to 180 degrees,
Tables 38 and 41 which is 6% and 4% ratings.  The unsuccessful
arthroplasty, Table 27, is 24% impairment to the upper extremity. 
This is a total of 34% upper extremity which is 20% body as a
whole, Table 3.  The right shoulder injuries resulted in 20% rating
to the upper extremity.  This is based on Tables 38 and 41 for the
limitation of movement in the range of 90 degrees to 180 degrees
which is 6% and 4%.  Table 20 based on a grade III hypertrophy
would give 20 % of joint which would be 12% of the upper
extremity.  Table 3 would give the right shoulder injuries at 13%
body as a whole.  The combined injuries result in a 30% total body
rating. (CX #1, p. 81).

In response to a February 9, 2012, inquiry from respondents’ attorney in which responses

to five (5) questions were solicited, Dr. Shrader replied:

1. The injuries he suffered left him with damage to both shoulders.  MRI
confirms degenerative changes and tendinopathy in both shoulders.

2. Mr. Coe asked me to evaluate the medical records on Mr. Bogan.
3. The medical records indicated passive range of motions.
4. The records indicate that Mr. Bogan was released with limitations of

working overhead, lifting more than 15 pounds and performing sedentary
type work.  The Guides to Evaluation of Permanent Impairment states that
other medical problems can be utilized when range of motion does not.  It
is obvious that if Mr. Bogan is restricted from working or lifting overhead,
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that is the same in function as decreased range of motion.  That condition
must be considered when evaluating permanent disability.

5. I have been involved in performing Social Security Disability Examination
for 40 years.  I have been involved in Workman Compensation cases for 40
years.  I have been qualified as an expert in these type of cases in the past.  

(CX #1,p. 84).

The record reflects the presence of correspondence reflecting that the short term disability

provided by respondent-employer to its employees is really the sick pay of same.  Further, that the

claimant was paid 240 hours of sick pay in 2009 and 280 hours of sick pay in 2010.  The

correspondence further reflects that the claimant paid the premium for the group long term

disability.  (CX #1, p. 85-86).

Finally, the record reflects that in correspondence of September 23, 2010, for the

claimant’s former directed to the clerk of the Arkansas Workers’ Compensation Commission, a

hearing was requested on behalf of the claimant on the issues of temporary total disability,

anatomical impairment rating, controversion and attorney’s fees. (RX #1, p. 1).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical records and other documentary evidence,

application of the appropriate statutory provision and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 30, 2007, the employment relationship existed during which time the 

claimant earned wages sufficient to entitle him to weekly compensation benefits at the rate of

$504.00/$378.00, for temporary total/permanent partial disability benefits. 

3. On June 30, 2007, the clamant sustained bilateral shoulder injuries arising out of 
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and in the course of his employment which rendered him temporarily totally disabled for the period

May 12, 2010 and continuing through January 17, 2011, in addition to prior periods of total

incapacitation. 

4. On or about September 23, 2010, the claimant, through his attorney, filed a claim 

for a hearing on the issues of temporary total disability, anatomical impairment rating,

controversion, and attorney fees, as a result of an injury of June 30, 2007, which was more than

two (2) years from the date of injury. Pursuant to Ark. Code Ann. §11-9-702 (a) (1), the afore

claim is barred.

5. The present claim for additional workers’ compensation indemnity benefits is 

barred pursuant to Ark. Code Ann. §11-9-702 (b), in that a claim for additional benefits was not

filed with the Arkansas Workers’ Compensation Commission until the filing of the Pre-hearing

Questionnaire of the claimant on January 27, 2012, which was more than one (1) year from the last

payment of indemnity benefits and two (2) years from the June 30, 2007, compensable injury.

6. The respondents shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s compensable bilateral shoulder injuries of June 30, 2007.

CONCLUSIONS

The compensability of the claimant’s June 30, 2007, left shoulder injury is not disputed. 

The claimant maintains that in addition to the left shoulder injury, he also sustained an injury to his

right shoulder in the same June 30,2007, work-related accident, which was appropriately and

timely reported to proper supervisory personnel.  The claimant asserts entitlement to appropriate

workers’ compensation benefit for his right shoulder injury as well as the left shoulder, to include

temporary total disability benefits.  The claimant seeks the payment of permanent partial disability
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benefits to correspond with his anatomical impairment growing out of the compensable injuries,

along with wage loss disability benefits.  The claimant also seek additional compensation benefits

pursuant to Ark. Code Ann. §11-9-505 (a), as well as controverted attorney fees.    

Respondents disputed the validity of the impairment rating submitted by the claimant, the

compensability of the claimant’s right shoulder injury, and maintain that the statute of limitations

bar any claim for indemnity benefits.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability of Right Shoulder Injury

On June 30, 2007, while within the course and scope of his employment, the claimant

reported having suffered bilateral shoulder injuries.  The accident reports reflect that the claimant

relayed having injured both his left and right shoulders in the June 30, 2007, accident.  Initial

treatment records of the on-site physical therapist as well as the initial physician to treat the

claimant reflect complaint of bilateral shoulder pain with the left being greater than the right.  The

undisputed evidence in the record preponderates that the claimant relayed complaints of right

shoulder pain as well as left shoulder pain from the June 30, 2007, incident.

In workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable. Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).  An aggravation of a pre-

existing non-compensable condition by a compensable injury is itself compensable. Oliver v.

Guardsmark, 68 Ark. App. 24, 3 S.W.3d 336(1993).
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Ark. Code Ann. §11-9-102 (4)(A) (Repl. 2002) defines “compensable injury”:

(i) An accidental injury causing internal or external physical harm to
the body . . . arising our of an in the course of employment and
which requires medical services or results in disability or death.  An
injury is “accidental” only if it is caused by a specific incident and is
identifiable by time and place of occurrence [.]

A compensable injury must be established by medical evidence supported by objective findings. 

Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which cannot come

under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16) (a)(i).  In the present

claim, the claimant identified injuries to both the right and left shoulder as having occurred on June

30, 2007, while throwing a board.  The specific incident was reported to his supervisor and a

report generated.  The claimant sought and obtained physical therapy treatment for both shoulders.

While medical treatment, to include diagnostic study, was focus on the more severe left

arm symptoms, the claimant received medication and injections in both shoulders.  Further, the

credible evidence preponderates that the claimant complained of symptoms regarding his right

shoulder at the time he received sanctions treatment for the left shoulder complaint.  Once focus

was had on the claimant’s right shoulder complaints, to include an MRI, objective findings were

identified. (CX #1, p. 60-61).  The claimant has sustained his burden of proof by a preponderance

of the evidence that he sustained a injury to his right shoulder in the June 30, 2007, accident.  The

respondents have controverted the compensability of the claimant’s June 30, 2007, right shoulder

injury. 

Statute of Limitations

The claimant sustained bilateral shoulder injuries on June 30, 2007, within the course and

scope of his employment.  The injuries were reported to appropriate supervisory personnel of
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respondent-employer and documented in an accident report of the same date.  The evidence

discloses that the claimant received sanctioned on-site physical therapy in connection with the

bilateral shoulder injuries in 2007, and 2009.  The claimant continued to discharge his assigned

employment duties for respondent-employer.  

The claimant remained symptomatic following the June 30, 2007, shoulder injuries, and

later bid on water truck driving job, which he hoped would be less physically demanding with

respect to his upper extremities.  On March 26, 2009, the claimant first saw a medical doctor, Dr.

Joseph Yao, a Blytheville orthopedic surgeon, in connection with his bilateral shoulder injuries

from the June 30, 2007, accident.  Following diagnostic studies and the involvement of medical

case management, MCS, the claimant came under the care and treatment of Dr. Spencer H. Guinn,

a Jonesboro orthopedic surgeon.

After a period of conservative treatment measures, to include medications, physical

therapy, and injections, the claimant ultimately underwent left shoulder arthroscopy with

subacromial decompression and debridement of SLAP tear on November 24, 2009, by Dr. Guinn. 

The claimant received indemnity benefits from November 24, 2009 through May 12, 2010.  In a

September 23, 2010, correspondence to the Clerk of the Commission claimant’s former attorney

requested a scheduled hearing on the issues of temporary total disability, anatomical impairment

rating, controversion, and attorney fees.  The respondents contend that the afore does not

constitute a filing for additional benefits, that the claimant’s date of injury is June 30, 2007, and

that with more than two (2) years having passed since the date of injury and the September 23,

2010, claim for benefits, the claim for any indemnity benefits is barred.   

It is undisputed that the claimant continued to receive sanctioned medical treatment
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subsequent to May 12, 2010.  Respondents do not assert a limitation bar to the claimant’s

entitlement to medical benefits, conceding that the claimant has consistently continued to receive

medical treatment in connection with his June 30, 2007, bilateral shoulder injuries.

Ark. Code Ann. §11-9-702, (Repl. 2002), provides in pertinent part:

(a) Filing of claims.

(1)   A claim for compensation for disability on account of an injury,
other than an occupational disease and occupational infection, shall
be barred unless filed with the Workers’ Compensation Commission
within two (2) years of the date of the compensable injury.            

*          *          *

(b) Time for filing additional compensation.

(1)   In case where any compensation, including disability or
medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the commission within
one (1) year from the date of the last payment of compensation or
two (2) years from the date of the injury, whichever is greater.

*         *           *

(c)   A claim for additional compensation must specifically state that
it is a claim for additional compensation.  Documents which do not
specifically request additional benefits shall not be considered a
claim for additional compensation. 

In the present claim the record does not reflect that a Form AR-C, Claim for

Compensation, was filed by the claimant, but rather the respondents commenced furnishing

medical benefits to the claimant with the reporting of the June 30, 2007, injuries.  Further, the

respondents paid temporary total disability benefits to the claimant following his November 24,

2009, left shoulder surgery.  The claimant received temporary total disability benefits until he was

released to return to work on May 12, 2010.  On September 23, 2010, the claimant, through his



41

attorney, requested a hearing temporary total disability, anatomical impairment, and controversion. 

The September 23, 2010, correspondence did not specifically state that the afore was a claim for

additional benefit.  Accordingly, pursuant to the principles strict construction and applications of

the rulings in Stewart v. Arkansas Glass Container, 210 Ark. 198, __S.W.3d __, and Flores v.

Wa1-Mart Distribution, 2012 Ark. App. 201,__ S.W.3d __, the claimant’s claim for indemnity

benefits, to include temporary total, permanent physical impairment, wage loss, and §505 (a)

benefits, is barred pursuant to Ark. Code Ann. §11-9-702 (a) (1).  

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE 

   
         

         


