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STATEMENT OF THE CASE

On April 10, 2012, the above captioned claim came before the

Workers’ Compensation Commission in Fort Smith, Arkansas, for a

hearing. A pre hearing conference was conducted on January 10,

2012, and a pre hearing order filed on January 11, 2012.  A copy of

the pre hearing order has been marked as Commission’s Exhibit No.

1 with modifications and  without an objection has been made part

of the record. Prior to hearing on April 10, 2012, the parties

agreed to the following stipulations:

1.   On July 28, 2010,  the relationship of employee-employer-

     carrier existed between the parties.

2. The appropriate weekly compensation benefits are to be

determined.

3. The claim is controverted in its entirety.
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By agreement of the parties and prior to the hearing on April

2012, the following issues will be litigated:

1. Whether the claimant sustained a compensable injury on

July 28, 2010.

2. Whether the claimant is entitled to medical expenses.

The claimant contends that he sustained a compensable injury

to his back on July 28, 2010, and that he subsequently experienced

a worsening in his back on or about March 31, 2011. He contends

that the March 31, 2011, worsening was either a recurrence of the

symptoms related to the original injury or the worsening was due to

the job related injury that occurred on March 31, 2011.  The

claimant contends that he is entitled to reasonably necessary

medical treatment. The claimant contends that the issue of

temporary disability benefits should be held in abeyance.  The

respondents contend that the claimant did not sustain an injury

arising out of and in the course of his employment either by a

specific incident or an aggravation of a pre-existing condition.

The stipulations agreed to by the parties at the pre hearing

conference on January 10, 2012, and contained in the pre hearing

order filed January 11, 2012, are hereby accepted as fact. From a

review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and

having had the opportunity to hear the testimony and observe the

witness and his demeanor, the following decision is rendered. 
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FACTUAL BACKGROUND

The claimant is a 33-year-old male who was working for the

respondent at the time of a July 2010 incident(Record 4/10/12 at p.

6).  The claimant testified that he was working and picking up

alfalfa bales when he felt back pain.  He added that he told “the

guy with me that I had gotten hurt.”  The claimant stated that he

stopped work and left.  The claimant added that he did not know the

exact weight of the bales, but that they were heavy.  He stated

that the bales were heavier than normal because it had rained.  He

stated that he thought that the bales were heavier than fifty

pounds(Record 4/10/12 at p. 6-7).  The claimant testified that he

worked on gas pipes for the respondent, but when he finished with

the pipes, he would do whatever the respondent asked him to do.  He

stated that he had been asked by his boss to do the work that

resulted in the July 28, 2010 accident(Record 4/10/12 at p. 7).  

The claimant testified that he was unable to find the doctor

on the twenty-eighth.  He went to the doctor on the twenty-ninth.

The claimant was hurt on the twenty-eighth(Record 4/10/12 at p. 8).

The claimant stated that he went to the chiropractor recommended by

the “lead man.”  He added that the “lead man” was like the right-

hand man of the supervisor(Record 4/10/12 at. 9).  The claimant

testified that he had worked for the respondent for about four

years and that his job consisted of heavy lifting(Record 4/10/12 at

p. 9).  The claimant had not had any treatment on his back prior to

the incident in July of 2010(Record 4/10/12 at p. 9-10).  The

claimant stated that on July 29, 2010 when he saw the doctor, an x-
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ray was taken.  He added that he had pain in his buttocks, but not

in his legs at that time(Record 4/10/12 at p. 10).  The medical

record from July 29, 2010 notes pain running down the left leg and

lower back(Claimant’s Exhibit No. 1 at p. 1).  The records from

that day, also indicate that there was pain radiating down the

right leg that was constant(Claimant’s Exhibit No. 1 at p. 4).  The

records note that the pain was related to a heavy pipe and

digging(Claimant Exhibit No. 1 at p.2). Additional records, from

the claimant’s treatment on July 30, 2010 indicate lower back pain

and a lumbar adjustment(Claimant’s Exhibit No. 1 at p. 5-6). The

claimant was treated again on August 2, 2010.  Those records

indicate that he had lower back muscle spasms as well as numbness

in the right buttocks area(Claimant’s Exhibit No. 1 at p. 7).  The

claimant received electric stimulation on the same date(Claimant’s

Exhibit No. 1 at p. 8).  The claimant continued to be treated

through August of 2010.  Those records indicate that he continued

to have stiffness and aches in the lower back area with treatment

of electric stimulation(Claimant’s Exhibit No. 1 p. 9-12).

The claimant testified that he continued to work after the

July 2010 incident. He added that his back issues did not

completely go away.  He stated that he felt a “little bit better,”

but that he was not completely cured(Record 4/10/12 at p. 10-11).

The medical records submitted indicate that the claimant last had

treatment on August 23, 2010 and did not again receive treatment

until March 31, 2011(Claimant’s Exhibit No. 1 at p.12-13).  The

claimant testified about the details of a second accident occurring
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in March of 2011.  He stated that he was working lifting some

pipes, and when he lifted a pipe he was hurt.  He added that he

felt it “all the way down to my foot.”  The claimant testified that

the pain was in the same general area as the July 2010 injury.

However, he added that this time he felt it all the way to his

foot.  He stated that during the July incident he felt pain in the

area of his “behind,” but the second incident, he felt “it all the

way down here to my foot and I couldn’t stand it any more”(Record

4/10/12 at p. 11).  The claimant returned to the same doctor for

treatment.  He added that he saw that doctor four times.  He stated

that he stopped seeing the doctor because he had to leave and do to

work.  He added that on occasion, he was gone for two weeks and

could “not go back and get checked”(Record 4/10/12 at p. 12).  The

medical records indicate that the claimant was seen by the doctor

beginning on March 31, 2011.  The claimant had pain running down

the left leg and lower back. On April 1, 2011, the claimant had

pain in the left buttocks radiating down his left leg. He had pain

with lifting, sitting, standing, sleeping, walking, bending and

working(Claimant’s Exhibit No. 1 at p. 16-17). The claimant was

experiencing throbbing in the left buttocks area and left leg on

April 4, 2011.  The claimant continued treatment through April 2011

with notations of the same symptoms(Claimant’s Exhibit No. 1 at p.

21-26).  The claimant last saw Dr. Mitchell on April 13, 2011.  He

did not receive medical treatment again until November of 2011.

That month, the claimant went to the Northside Clinic in Fort Smith

for treatment.  The clinic treats low income individuals(Record
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4/10/12 at p. 12-13).  The records from the Northside Clinic

indicate that the claimant had low back pain that “runs down to

lower leg for nine months.”  The clinic notes state that the

claimant began complaining of back pain, since lifting heavy pipes.

They note that he had low back pain almost constantly since lifting

the pipe.  The records also indicate that the claimant had seen a

chiropractor but did not have time to continue treatments.  The

doctor, at the clinic, assessed sciatic neurtis and lumbago.  The

plan notes from the November 2011 visit reference a call back for

the claimant if he can afford an MRI(Claimant’s Exhibit No. 1 at p.

28). The claimant testified that he was not able to have the MRI

because he could not pay for it. He added that he had not been

involved in any other accidents since the March 2011 incident. On

cross examination, the claimant stated that he no longer worked for

the respondent.  He stated that he was fired in August of

2011(Record 4/10/12 at p. 14-15).  The claimant stated that he had

continued to work after the July 2010 and that his back got some

better between July 28, 2010 and March 31, 2011.  The claimant also

stated, on cross examination, one half of his medical bills were

paid by his insurance and the other one half out of his

pocket(Record 4/10/12 at p. 17-18).

   DISCUSSION

The first issue to be addressed is whether the claimant

sustained a compensable injury on July 28, 2010. 

Arkansas Code Annotated §11-9-102(4)(A)(i)defines a

compensable injury as:
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“An accidental injury causing internal or
external physical harm to the body ...arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is accidental
only if it is caused by a specific incident
and is identified by time and place of
occurrence.”

The claimant must prove by a preponderance of the evidence

that he sustained a compensable injury as defined  under A.C.A.

§11-9-102(4)(A)(i). See also A.C.A. §11-9-102(4)(E)(i). A

preponderance of the evidence means the evidence having greater

weight or convincing force, Smith v. Magnet Cove Barium

Corporation, 212 Ark. 491, 206 S.W. 2d 442 (1947). Furthermore to

be compensable under the same burden, the claimant must prove that

the evidence of physical injury or damage is supported by medical

evidence. A.C.A. §11-9-102(4)(D) requires that a compensable injury

must be established by medical evidence.  The statute also requires

that the medical evidence submitted be in the form of objective

findings. Objective findings are defined in A.C.A. §11-9-

102(16)(A)(i) as those findings which cannot become under the

voluntary control of the patient. The statute requires medical

opinions addressing compensability must be stated within a

reasonable degree of medical certainty, A.C.A. §11-9-102(16)(B).

The claimant must also show that the injury is causally connected

to his or her disability and need for treatment.

In the instant case, the claimant suffered an injury on July

28, 2010 while lifting alfalfa bales.  That injury occurred while

the claimant was engaged in work requested by his employer.  The

July 28, 2010 incident caused the claimant to have buttock pain,
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numbness and muscle spasms.  All these symptoms are listed in the

treating chiropractor’s notes from the claimant’s medical visits.

Clearly, there are objective medical findings that the claimant

suffered a compensable injury on July 28, 2010.  The difficulty

arises when the Commission considers the fact that the claimant was

not treated from August 2010 until he again had an incident in

March of 2011.  The claimant was seen by Dr. Mitchell again on

March 31, 2011 after lifting a pipe while at work.  He testified

that he experienced pain in the same area as he had during the July

2010 incident. However, he stated that in March of 2011 he

immediately experienced pain running down to his foot.  The

claimant was treated through April of 2011, when he testified that

he was leaving town for long periods of time for work and was not

able to continue making chiropractic appointments.  The medical

records from the time period, [March 31, 2011 until April 13, 2011]

confirm that the claimant was still suffering low back and leg pain

symptoms.  They also note that the pain was constant after the

March 31, 2011 “pipe lifting” incident.  The claimant had continued

pain and subsequently sought medical attention at a local clinic.

The claimant lost his job in August of 2011 and is unable to pay

for the MRI recommended as a result of his November 2011 clinic

visit.  

Here, the claimant suffered a compensable injury on July 28,

2010.  That injury had not completely resolved but symptoms had

lessened, until an aggravation occurred on March 31, 2011. Clearly,

the March 2011 incident worsened the claimant’s already injured
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back and was a continuation of the injury the claimant suffered in

July of 2010. The claimant, in this case, did not suffer an

aggravation of a pre-existing condition but rather an aggravation

of a pre-existing injury that had never truly resolved.  Here, from

the testimony at hearing, it appears that the claimant was never

completely recovered from the July 28, 2010 injury.  He testified

that his back was never truly better. He continued to have

symptoms.  

The Arkansas Court of Appeals, in King v. Peopleworks, 97 Ark.

App. 105, 244 S.W.3d 729, found that a claimant suffered a

compensable aggravation resulting from an independent incident.

The court found that the independent incident caused physical harm

to the claimant’s body, arose out of and in the course of the

claimant’s employment, and required medical services.  The

independent incident was identifiable by time and place of

occurrence and was established by objective medical findings, Id.

at p. 735.  Here, as in King, the claimant’s July 2010 injury was

aggravated by the independent incident that occurred on March 31,

2011.  The March 31, 2011 injury caused physical harm to the

claimant, arose out of and in the course of his employment,

required medical services, was by identifiable time and place and

was established by objective medical findings.  Therefore, the

claimant not only suffered a compensable injury on July 28, 2010,

he also suffered a compensable aggravation of the injury on March

31, 2011.
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While the Commission recognizes that the claimant continued to

work after the July 2010 incident and the March 2011 incident, he

did seek treatment.  The fact that he had to leave town for work

and was unable to continue treatment for periods of time does not

negate the fact that he suffered an injury that needed treatment.

Clearly, the claimant suffered an injury on March 31, 2011 and that

injury resulted from an independent incident that aggravated his

already compensable injury.  The claimant suffered a worsening of

a compensable injury that he suffered in on July 28, 2010.  The

treatment the claimant received did not resolve the problems that

resulted from the July 28, 2010 compensable injury.  Then, in March

of 2011 the claimant’s unresolved back issues were made worse by a

second on the job injury. The complaints and symptoms that the

claimant suffered were the result of the July 2010 injury.  They

were made worse on March 31, 2011.  Therefore, I find that the

claimant suffered a compensable injury on July 28, 2010. The

claimant must prove by a preponderance of the evidence that he

sustained a work-related compensable injury.  Said injury must be

proven by objective medical findings and there must be a causal

connection between the event and the claimant’s disability and need

for treatment.  Here, we have objective medical findings from both

the July 2010 and March 2011 incidents that prove the claimant

suffered injuries.  The July 2010 incident caused the claimant’s

need for treatment. The March 31, 2011 incident aggravated and made

the claimant’s need for treatment more pronounced.
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 The claimant has proven that he sustained a compensable work-

related injury on July 28, 2010 that was worsened by a second and

aggravating work-related incident on March 31, 2011.  

Having found that the claimant sustained a compensable injury

on July 28, 2010, the claimant is entitled to appropriate medical

expenses.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The claimant has proven through sufficient

evidence and by a preponderance of the

evidence he sustained a compensable injury on

July 28, 2010. I find that the claimant’s

compensable injury from July 28, 2010 was

worsened and aggravated by a second and

independent work-related incident on March 31,

2011.  The initial injury and the subsequent

worsening event are a substantial cause of the

claimant’s need for treatment.

2.  Having found that the claimant suffered a

compensable injury on July 28, 2010, he is

entitled to the appropriate medical expenses.

ORDER

The respondents shall pay for all appropriate medical expenses

related to the compensable injury of July 28, 2010 and the

aggravation by an independent work-related incident on March 31,

2011.
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IT IS SO ORDERED.   

                                                          
                           AMY GRIMES
                           ADMINISTRATIVE LAW JUDGE
                                         


