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STATEMENT OF THE CASE

On November 17, 2011, the above-captioned claim was heard in Little Rock,

Arkansas.  A prehearing conference took place on September 28, 2011.  A prehearing

order entered on October 3, 2011 pursuant to the conference was admitted without

objection as Commission Exhibit 1.  At the hearing, the parties confirmed that the

stipulations, issues, and respective contentions, as amended, were properly set forth in

the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With an amendment of the second stipulation, and a fifth stipulation reached at the

hearing, they are the following, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employee-employer-insurance carrier relationship existed on

December 23, 2008, at which time Claimant sustained a compensable injury

to his right hip, leg and ankle.

3. Claimant’s average weekly wage entitled him to the maximum compensation

rates of $522.00 for temporary total disability benefits and $392.00 for

permanent partial disability benefits.

4. If the claimant is found to be entitled to be permanently and totally disabled,

he would not be entitled to benefits prior to his last day of employment,

May 12, 2010.

5. Respondents No. 1 have accepted the impairment ratings of two percent

(2%) to the body as a whole and thirty percent (30%) to the lower extremity

that Claimant was assigned.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

In light of Stipulation No. 5, Issue No. 3 was amended to reflect that the only impairment
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rating still at issue relates to Claimant’s alleged psychiatric condition.  The following were

litigated:

1. Whether Claimant is entitled to temporary total disability benefits.

2. Whether Claimant’s alleged psychiatric condition is compensable.

3. Whether Claimant is entitled to an permanent partial impairment rating for

his psychiatric condition.

4. Whether Claimant is permanently and totally disabled or, in the alternative,

entitled to wage loss disability benefits.

5. When did Claimant reach the end of his healing period?

6. Whether Respondents No. 1 are entitled to an offset for long-term disability

benefits allegedly received by Claimant.

7. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

Following amendments at the hearing, the respective contentions of the parties now

read:

Claimant:

1. Claimant contends that he sustained admitted compensable injuries on

December 23, 2008.

2. Claimant contends that he is entitled to payment of temporary total disability

benefits for the period May 12, 2010, through April 15, 2011.  This

entitlement is based on his physical injuries and not his mental injury.
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3. Claimant contends entitlement to payment of benefits associated with

permanent impairment in the amounts of two percent (2%) to the body as a

whole for the hip injury, and thirty percent (30%) to the lower extremity for

the knee and leg fractures, and seventy-five percent (75%) to the body as

a whole for psychological impairment.

4. Claimant contends that he has been rendered permanently and totally

disabled, or, in the alternative, claimant is entitled to a determination with

respect to the extent of wage loss disability over and above the permanent

impairments.

5. These matters have been controverted for purposes of attorney’s fees.

6. Claimant reserves the right to pursue other benefits to which claimant may

become entitled in the future.

Respondents No. 1:

1. Respondents contend that the claimant received salary continuation until

May 12, 2010.

2. The claimant had reached the end of his healing period as of that date.

3. Claimant’s mental condition is not related to the December 23, 2008

incident.  Neuropsychological testing results are not objective findings.  Even

if Claimant is found to have a compensable psychological injury, he is limited

by statute to 26 weeks of benefits for it.

Respondent No. 2:
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1. If the claimant is found to be permanently and totally disabled, the Trust

Fund stands ready to commence weekly benefits in compliance with A.C.A.

§ 11-9-502.  Therefore, the Trust Fund has not controverted the claimant’s

entitlement to benefits.

2. The Death and Permanent Total Disability Trust Fund will state its remaining

contentions upon completion of discovery.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, deposition

testimony, documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their demeanor, I

hereby make the following findings of fact and conclusions of law in accordance with Ark.

Code Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from May 12, 2010 to August 27, 2010,

and from February 4, 2011 to April 15, 2011.

4. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable mental injury under Ark. Code Ann. § 11-9-113

(Repl. 2002).
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5. Claimant has not proven by a preponderance of the evidence that he is

entitled to permanent partial disability benefits in connection with his alleged

mental injury.

6. Claimant has not proven by a preponderance of the evidence that he is

permanently and totally disabled.

7. Claimant has proven by a preponderance of the evidence that he is entitled

to wage-loss disability of ten percent (10%).

8. Claimant reached the end of his healing period on August 27, 2010, entered

another healing period on February 4, 2011, and then reached the end of his

second healing period on April 15, 2011.

9. Respondents No. 1 have not proven their entitlement to an offset under Ark.

Code Ann. § 11-9-411(a)(1) (Repl. 2002) by a preponderance of the

evidence.

10. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee on all indemnity benefits awarded herein,

pursuant to Ark. Code Ann. § 11-9-715 (Repl. 2002).

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and his wife, Beckie Beavers.

Along with the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three index pages and 120 numbered pages thereafter;
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Claimant’s Exhibit 2, additional medical records, consisting of one index page and eight

pages thereafter (which were numbered to continue the sequence in his first exhibit); and

Claimant’s Exhibit 3, the curriculum vitae of Dr. Leslie Smith, consisting of eight numbered

pages.
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Testimony

Beckie Beavers.  Called by Claimant, Mrs. Beavers testified that she has been

married to him for 38 years.  She stated that prior to his work-related injury, he was “very

healthy” and “a very strong person.”  Mrs. Beavers described her husband as “very

confident in everything he did,” noting that he helped run on a day-to-day basis five

retirement and/or long term care facilities, including Respondent Indian Rock Village

(“Indian Rock”) in Fairfield Bay.  These other facilities, which like Indian Rock were owned

by Mr. Edward Holman, are located in Morrilton, Sherwood, Little Rock and Texarkana;

and Claimant spent a substantial portion of his time driving to these sites each week.  As

part of his job, he would not only check on the patients at the facilities, but would inspect

the physical operations.

Her testimony was that following his motor vehicle accident on December 23, 2008,

he came under the treatment of Dr. Scott Smith and underwent various surgeries.

Claimant also underwent surgery by Dr. Tad Pruitt.  He was in Baptist Rehabilitation

Institute.  Dr. Vestal Smith saw him there.  Also, Claimant has treated with Dr. Leslie Smith,

a psychologist.  On April 15, 2011, Pruitt released him with an impairment rating.

She described the physical requirements of Claimant’s job at Indian Rock.  In

addition to the driving, he had inspect the various aspects of the physical plants of each

facility–including the laundry and kitchen.  There were stairs to climb; but at least at the

Fairfield Bay facility there was an elevator.

Indian Rock continued Claimant on full salary until May 12, 2010, when he was

terminated.  However, Claimant expected this once Dr. Pruitt placed him on permanent
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light duty.  During the period that he drew full salary, he was undergoing

treatment–including multiple surgeries–for the injuries that he sustained in the wreck.  Mrs.

Beavers testified that during this time, it was actually she who was performing Claimant’s

job at Indian Rock.  She had previous experience in this area. Mrs. Beavers drove to the

various facilities and handled matters there, and she filled out whatever paperwork was

required.  Near the end of this period, Claimant rode with her on inspection trips.  But even

then, because he had trouble sitting and standing for very long, he was “constantly

moving” and using a seat cushion.  Mrs. Beavers maintained that between May 12, 2010

and April 15, 2011, he did not work, and was incapable of doing so.

Asked about Claimant’s psychological changes in the aftermath of the accident,

Mrs. Beavers responded:

I went from being married to a man who made decisions every day of his life.
He won’t make decisions now.  Even the smallest decision, we can go out
to eat, and I’ll say, “What do you want?”  And he’ll say, “What are you
having?”  And whatever I order, he orders.  He used to handle all of our
finances.  I can’t trust that anymore.  He will, like early on I thought, you
know, I’m trying to give him back his independence and stuff, and we would
go out to eat, and we went to, say, one restaurant, and the bill was like $22.
And so I thought I would hand him the money, and I would let him pay.  I
gave him two twenties, and when we got out to the car, I asked for the
change and 
. . . the waiter got a heck of a tip.  That was one of my earlier signs that
things were going a little bit awry.  That was early on.  And so now I have to
do all of our finances.  I make all of our decisions.  We don’t even leave him
with our grandkids.  He doesn’t remember to do things.  I remind him that he
needs to shave.  I remind him of, I guess you might say, your body care.  I’ll
ask him if he took his medicine.  He’ll look at me and say, “Yes.”  And I keep
it pulled up, and I’ll go, and he’ll really think he took it, and I’ll say, “No, look
here.  This is today.”  I’ve put a calendar on the wall.  Each day he moves
the square so he knows what day of the week we’re on.



Beavers - Claim No. F812648 10

She questions whether Claimant could make the decisions required as part of his job at

Indian Rock.  He has good days and bad days–with respect to both his physical and

mental conditions.  At the time he began treating with Dr. Smith, he was suicidal.  Mrs.

Beavers maintained that he did not have mental problems prior to the collision.  He has

been diagnosed as having post-traumatic stress disorder and depression.

Under questioning from Respondents No. 1, Mrs. Beavers testified that her husband

has not undergone any invasive procedure on his brain.  His diagnoses were confirmed

through neuropsychological and neuropsychiatric testing.  It is her belief that his problems

working are due to a combination of his mental and physical problems.  He uses a cane

because one of his legs was shortened an inch.

While Mrs. Beavers maintained that it was she, not Claimant, who was doing his job

after the accident, she admitted that she consulted him after matters.  He also greeted

people, and sat in on meetings at times.  At this point, they lived in an apartment at the

Fairfield site.  If she had to be out of town, their son came up to stay with Claimant.

Claimant and his wife have moved to Daytona Beach, Florida because the warmer

weather does not aggravate the hardware in his body as badly.  They still own their home

in Texarkana, but rent it out.  They have rental property in Nevada as well.  Mrs. Beavers

stated that her husband received a settlement in the third party action related to the

accident.  She has quit her job, and stated that they “do okay.”

Under additional questioning from Claimant, she testified that her husband was an

excellent financial manager before the accident.  In addition to the nursing home field, he
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had once been in full-time Christian ministry.  The reason he is not presently working is

because he is unable to do so–not because he no longer needs to.

When questioned further by Respondents No. 1, Mrs. Beavers stated that her

husband has bachelor’s and master’s degrees.  He was in the ministry for around 20 years.

She agreed that this line of work was physically less demanding than the nursing home

field, but still required sitting, standing, and mental acuity.  Claimant is a licensed nursing

home administrator, and has been a licensed practical nurse and a registered nurse.  He

served in the military as well.

Under questioning from me, Mrs. Beavers testified that Indian Rock includes

assisted living and independent living facilities, along with the nursing home.  There are

facilities in different parts of Arkansas.  Mrs. Beavers stated that she was a licensed

assisted living administrator, and thus was able to complete the paperwork in Claimant’s

stead.  Mr. Holman, the owner of Indian Rock, was aware of her involvement.  Claimant

had no assistant to take over his duties after he was injured.

Morris Beavers.  Claimant testified that he is 61 years old.  He has an associate of

science degree in nursing from Arkansas State University, a bachelor of arts degree in

criminal justice and political science from the University of Arkansas at Little Rock, and has

a master’s degree in religious education from the New Orleans Theological Seminary.

Claimant also completed a licensed practical nursing course at Baptist Health.  While in

the ministry for nearly 20 years, he has worked as a youth pastor, singles pastor,

counselor, church administrator, and pastor.  In the nursing field, he eventually became

a registered nurse and worked in critical care.  He is a licensed nursing home
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administrator, and worked in various facilities for a number of years before he became vice

president of operations for Indian Rock, which he described as follows:

Indian Rock Village has a nursing home, a very small one, and that’s why it
doesn’t have an assistant administrator.  It has assisted–it has a three-story,
high-rise complex that has assisted living level two beds in it and assisted
living level one beds in it, and then it has apartments, independent
apartments, for elderly people . . . I had an apartment there, and that’s where
I lived, and that’s where Beckie lived with me when she came up, and I
traveled out of there.

He actually was over five different facilities owned by Holman.  His salary was between

$130,000.00 and $132.000.00 per year there.

Claimant agreed with his wife’s testimony as to the physical requirements of the job.

He described the position as comprised roughly of one-third driving, one-third being on

one’s feet, and one-third paperwork.

When asked about his accident, Claimant stated that it took place on December 23,

2008.  At the time, he was on work-related business.  The accident was so severe that a

portion of his bones was lost at the site of the wreck.  In addition to fractures of the femur,

tibia and fibula, he suffered from crushed toes and multiple broken ribs.  He first treated

with Dr. Scott Smith at Conway Regional Medical Center, who immediately performed

surgery.  Claimant has no memory of this period.  Following surgery, his lower leg with in

a “cage,” with screws and wire inserted into it, and plates attached.  He later transferred

to Baptist Rehabilitation Institute and treated with Dr. Pruitt, who performed additional

surgeries.
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Dr. Vestal Smith wanted him to undergo neuropsychological testing, and this was

performed by Dr. Planey.  He has been diagnosed as having post-traumatic stress disorder

and depression.  He denied having any pre-existing mental problems.

With respect to medication, he was taking Ritalin for his memory deficit; but this was

discontinued after he began suffering from side effects.  Claimant also takes hydrocodone

(for breakthrough pain) and Alleve, plus a migraine medication.

Claimant confirmed that during the period that he is claiming entitlement to

temporary total disability benefits, his wife was performing his duties at Indian Rock and

he was incapacitated:

[W]hen it all happened, the premise that Mr. Holman was working on was
that here’s the guy with all these broken bones, and they’re going to heal,
and then he’ll be right back at work..  That’s why he kept paying me . . . I’ve
got this metal thing on.  I can’t–I have to use lifts to get in and out of beds,
and I’ve got special hospital beds, and I have a special wheelchair.  My leg
has to stay fully extended, and I can’t walk, I can’t move, I can’t get under a
desk.  I–you know, you’re pretty foolish if you think I’m doing any work.  I’m
not even capable of, you know, doing it.  But again, Mr. Holman is keeping
me on the payroll because he thinks, you know, in a couple or two or three
months or so, and my wife if doing what–she’s not the administrator, and
she’s not the acting administrator, the Office of Long Term Care has a
separate classification, and it’s called the person with administrative duties.
It just means they’re doing all the paperwork and they’re there, and they’re
conferring with other people.

Ultimately, Dr. Keith Coward ordered him to go on a leave of absence–to be physically

absent from the facility.  But Respondents refused to accept the order.  He was no longer

being paid a salary at this point–but Respondents were not paying him temporary total

disability benefits, either.  His understanding is that he cannot return to work without “a
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clear bill of health”; but his physicians will not write such a letter for him.  Ultimately, he

was terminated–an “involuntary separation.”

As for his current condition, Claimant testified that he now has difficulty driving.  He

attributes this both to his physical discomfort, which requires a frequent shifting of his

position, and problems with concentration.  He does not believe that he is capable of

returning to any of his former lines of work.  Any work in the ministry, such as preaching,

would be hampered by his problems with standing, word choice and multi-tasking that he

developed in the aftermath of the accident.  The multi-tasking problem hinders his ability

to drive.  Because of his inability to get on the floor, he cannot keep up his CPR

certification, which is part of his RN certification.  His memory deficits and physical

limitations–including problems bending, stooping, pushing and pulling–would preclude him

from returning to the healthcare field.  When asked if he is capable of returning to his

former job at Indian Rock, Claimant replied in the negative.  He added:

I have been, as a director of operations, I have hired nurses, department
heads, administrators.  Even if I could do the job, I’m not going to get a job.
I’ll soon be 62 years old.  I walk with a cane.  I’ve got a psychiatric diagnosis.
I’m on permanent light duty.  I’ve got an open workmen’s [sic] comp case.
I saw Dr. Pruitt yesterday.  I’ve got three more screws coming through my
leg, so I’ve got to have another surgery for those.  Who is going to hire me?
. . . There’s nobody going to hire me, nobody in their right mind.

Asked about his use of a cane, Claimant responded:

I have difficulty walking, and I have a balance problem.  There are a couple
of things happened that I don’t know if–they’re in the medical record, but
the–they went in, some surgery, and tried to release the plates on my tibia
and the fibula.  The bones, the tibia, the big bone, had too big of a gap, so
it did not heal.  They thought the little bone had healed, but when they
removed the plates, it broke again.  They removed an inch, they shortened
my leg an inch to close the gap, and then re-plated it.  So I have–my right hip
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now is an inch lower than my left hip, so my pelvis is not where it used to be.
And that puts a strain on my sacrum and my lumbar area.  So that’s part of
the rod itself sticking out of the hip.

The rod causes him pain.  Commenting further on his problems with walking and balance,

he stated:

They had trouble getting the two bones in the lower leg to grow.  They did
stem cell transplants, bone grafts.  They put an internal bone growth
stimulator.  When it finally did grow back, instead of having two bones that
moved with some independence, now those two bones and those four plates
are all fused together.  So now I have one big bone and a plate that doesn’t
allow my ankle to work right, and it impedes my balance.

Claimant testified that he has good days and bad days.  Cold, damp weather

aggravates his condition.  On a bad day, he keeps ice packs on his ankle, takes

hydrocodone, and tries not get up and move around.  He is able to walk a couple of blocks

on occasion, but inclines are problematical because they cause stress to his legs and he

feels it in his ankles and lower back.  Bending from the waist is not a significant issue for

him; but he cannot stoop.

Under questioning from Respondents No. 1, Claimant testified that in May 2010, he

was given a medical leave of absence.  He did not want to speculate, however, on why the

doctor did this.  His lower extremity problems all pertain to his right leg.  He has no

problems with his arms.

With respect to his mental difficulties, he stated that he has trouble remembering

some things.  When it was pointed out that he was able to give his education and work

history in detail, Claimant responded that he does not understand how his memory

problem works.  He highlighted, for example, that he does not remember proposing to his
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wife.  His wife has pointed out that he will ask a question, obtain an answer, and then ask

the question again a short time later.  Claimant is unsure, because of his memory deficit,

what he does and does not remember.  He explained:  “I just know there’s stuff I don’t

remember by way of other people telling me I don’t remember it.”  Claimant added:

I think I have four mental diagnoses.  I know that when I’m riding in the car,
and the traffic gets tight, and a lot of traffic around like a rush hour, I have
to put my seat back.  I have to put the things over my eyes, the headphones
on, and drown out all the noises.  If not, I will sometimes have the anxiety
attacks.  I know that, and that’s one of the things I know, because I can tell
it when I’m having a bad day.

He believes he has a significant diminishment in his mental ability, in excess of 75 percent.

Emotional, he described having problems remembering lists, managing money, and not

being trusted to care for his grandchildren because he may not remember their being

present.  He testified:

Am I where I was?  No. Do I remember things?  I can’t–you want me to
preach.  I can’t quote scripture.  I used to quote it going and coming.  I was–I
remember that they would ask me theological questions.  I don’t know.  I
don’t remember any of that crap anymore.  I don’t know why I don’t
remember.  I know this much.  I remembered it before the wreck.  I don’t
remember it now.  I used to take care of my grandkids before the wreck.
Nobody lets me take care of them now.  They used to let me go out like I was
an adult before the wreck.  And now I have to have somebody supervise me.
My wife won’t leave me alone.  My son has to–somebody has to babysit me,
and they didn’t have to babysit me before the wreck.

Claimant has looked into using his RN experience in positions that would not

require that he deal with people.  But he has been unsuccessful.  He cannot even get an

interview with his friends.  But he admitted that he has not submitted any applications,

other than applying for work through Social Security’s Ticket to Work program.
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In additional to rental property, Social Security benefits, and the proceeds from the

settlement of his third party claim, Claimant lives on his pension from the Veterans

Administration.

Under additional questioning from his counsel, Claimant testified that he is living

in a home in Florida that he purchased.  He has rental property in Texarkana and Las

Vegas.

When questioned by me, Claimant testified that despite his memory problems, he

is able to recall some matters, with the right kind of prompting, that he at first cannot

remember.  Asked whether the Commission could rely on the accuracy of his hearing

testimony, Claimant responded that he believed so.  When I pointed out that some of his

testimony was given in a halting fashion, he stated that he did not speak in such a fashion

prior to the wreck.  He attributing this problem both to anxiety and to memory loss.

Claimant also pointed out that his mental problems cause him to say inappropriate things.

He lamented, “I’m an idiot compared to who I was.”

I asked Claimant to assess his current abilities to perform his former jobs, assuming

that he had no mental difficulties.  He testified that while he could drive some, the distance

would be limited.  As for a job such as that of a nurse case manager, he felt that he might

be able to perform it.

Under additional questioning from his counsel, Claimant testified that any job that

would require extensive driving would be problematical.  The trip from Florida to Arkansas

takes three days, while others can do it in as little as one day.  The reason for this delay
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is his need to stop and take frequent breaks.  Because of his physical problems, he could

not promise a prospective employer that he could be at work every day.

When questioned again by Respondents No. 1, Claimant stated that he has not

been declared legally incompetent.

Medical Exhibits

The medical records of Claimant that are contained in Claimant’s Exhibits 1 and 2

reflect the following:

Physical.  On December 23, 2008, Claimant presented to the emergency room at

Conway Regional Medical Center with multiple injuries following a motor vehicle accident.

He sustained a right femur fracture that was angulated about 90 degrees in the mid-shaft,

a right intratrochanteric fracture (at the hip) that was non-displaced, a Type 2 right

tibia/fibula fracture that was comminuted and angulated, and fractured right first and third

toes.  Per a chest CT, he suffered five right and two left rib fractures, plus pulmonary

contusions.  His head CT scan was normal.  Dr. Scott Smith performed the following

surgical procedures:

1. Intramedullary fixation of right intertrochanteric femur fracture
2. Intramedullary fixation of right femoral shaft fracture
3. Temporary traction pin, right tibia
4. Hybrid external fixation, right tibia
5. Open reduction and internal fixation, right fibula
6. Debridement and irrigation of right open tibia and fibula fractures
7. Closed reduction of the second metatarsophalangeal joint

Claimant had to undergo a blood transfusion.
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On December 31, 2008, Claimant was transferred to Baptist Health Rehabilitation

Institute.  His history reads:  “[Claimant] does not recall having any loss of consciousness,

but he does remember sustaining trauma to the head and essentially his entire body,

especially the right side.”  He underwent therapy.

When he returned to Dr. Scott Smith on January 30, 2009, Smith informed him that

he would possibly need a bone grafting in the future if his tibia fracture did not progress

in healing.  An external bone stimulator was put into use around his tibia fracture.  In a visit

with Dr. Vestal Smith on February 11, 2009, he seriously discussed amputation of his right

leg below the knee.  He had the same discussion with Dr. Scott Smith on February 27,

2009 because of his discouragement over his lack of progress.  But Smith recommended

against amputation because he felt that Claimant had a reasonable chance of healing.

Instead, he recommended a bone graft.

Dr. Pruitt conducted an independent medical evaluation on March 30, 2009.  He

found that Claimant’s femur fractures should heal normally.  Because of his hardware,

according to Pruitt, Claimant’s right ankle stiffness was not surprising and might eventually

require surgery.  With respect to the tibia fracture, the doctor opined that he was “at

relatively high risk for nonunion and certainly for delayed union.”  He thought removing the

external fixator and applying a plate had a high risk of infection; instead, he proposed very

limited bone grafting involving the injection of bone marrow aspirate at the fracture site

followed by casting.  On April 13, 2009, he recommended the bone marrow injection and

removal of the external fixator and curretage of the pin tracts.  This procedure took place

on April 21, 2009.  Claimant was progressing well as of May 2, 2009.  But on June 19,
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2009, Dr. Pruitt wrote that “it is unlikely that this fracture will go on to heal with the current

casting treatment, even with multiple months or a bone stimulator directly applied.”  He

thus recommended “more aggressive treatment . . . a debridement of the nonunion and an

ORIF [open reduction internal fixation] with internal fixation and bone grafting from the right

anterior iliac crest and implantable bone stimulator.”  Pruitt added that Claimant would

need hardware removed from his fibula and an osteotomy.  This surgery took place on July

21, 2009.  As of July 31, 2009, he was progressing well.  This was also the case on August

10, 2009 (when he was put on light duty), September 9, 2009, and October 21, 2009.  He

was continued on therapy.  On November 18, 2009, Dr. Pruitt noted that Claimant was

continuing to progress well.  He noted:  “His range of motion has reached a plateau but he

still has strength deficits to correct but he can do that on his own.”

Claimant had complained to Dr. Pruitt about discomfort from some protruding screw

heads in the leg hardware.  On December 8, 2009, Pruitt operated and ground the screws

down.  He healed well from this procedure.  Dr. Pruitt on February 17, 2010 noted that

Claimant now has a “leg length discrepancy.”  He felt the tibial fracture had “probably

clinically healed.”  On May 26, 2010, Claimant told Dr. Pruitt that his leg is much better

than when he first began treating with him.  With respect to work status, Pruitt wrote:  “No

change in my work restrictions (the psychiatrist has taken him off work for two months).

Dr. Pruitt wrote a letter on July 9, 2010 that states:
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The purpose of this letter is to clarify activity levels and especially work
related issues for Mr. Beavers.

I previously stated that I felt he should tolerate his sedentary job with
occasional but not constant standing.

The patient has described his work activities as involving 1/3 of time
traveling between nursing home facilities, a 1/3 of the time walking at those
facilities in a variety of functions, and a 1/3 of the time meeting with families
and other employees, etc., which involves a combination of walking,
standing, and some sitting.

Regarding the patient’s actual abilities at this time, he reports that he uses
a cane for all ambulation and can only walk 200-300 feet before he has to
sit down due to pain, swelling and weakness.  Even though his fracture is
healed, his strength and endurance have not returned and at this point he
does not see how he could meet the previous work demands.

I agree that it does not appear that his current abilities support his stated
work duties and it does not appear that his job is actually a fully sedentary
job in that it does not involve sitting 90-95% of the time.

Therefore, it appears the patient is unable to return to his current level of
employment.

Dr. James Galyon examined Claimant on July 12, 2010.  His report reads in

pertinent part:

I do believe that the fracture of the tibia and fibula have now healed.
Unfortunately, there is also a syndesmosis or a fusion between the distal
tibia and the distal fibula.  The significance of this is that it limits the normal
pistoning of the fibula on the tibia and may result in increasing arthritis in the
right ankle.  The future medical care would be only conservative
management.  I do think that there is a significant likelihood and strong
probability that he will develop some arthritis in this ankle as time goes
along.  He already has some restriction of dorsiflexion, which is important.
There is very little likelihood that he will develop any arthritic changes in his
hip and his total knee replacement [which predates the accident] thankfully
appears to be undamaged by this series of injuries.  His current treatment is
pain management only and I do not anticipate that further surgical treatment
will be necessary unless the patient should require or elect to have the
proximal locking screw in the right hip that goes through the intramedullary
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nail and presents itself very close to the surface in the subcutaneous tissue
over the right lateral thigh removed.  Should this be necessary or desired by
the patient it would be a relatively minor surgical procedure.  There would be
expenses, of course, of surgery, anesthesia and hospitalization temporarily
while recovering from this surgery, but considering all of the other major
surgeries that he has had this would be relatively minor.

When Claimant returned to Dr. Pruitt on August 27, 2010, the doctor wrote that the

only thing left to do was the removal of the battery from the bone stimulator.  However,

Claimant wanted to hold off on this procedure while he had a lump in his breast area

checked out.  On October 8, 2010, Pruitt wrote a letter that reads in pertinent part:

Regarding your specific questions, Mr. Beavers will be seen six months from
his last visit and is not scheduled again because there are no interim
treatments that are ongoing.  The next event to occur is to remove the
battery from his bone stimulator but he is not ready to do that because of
other issues.  I have not placed him a maximum medical improvement
because of that and I have addressed his work issues on a number of
occasions.  Functional capacity evaluation would give additional information
if you desire.  Impairment rating will be assessed when maximum medical
improvement is made.

Pruitt on December 15, 2010 decided that it was time to proceed with removal of the

battery.  This took place on February 4, 2011.  On April 15, 2011, Pruitt found Claimant

to be at maximum medical improvement and instructed him to “[c]ontinue current light duty

work restrictions as permanent work restrictions.”  Based upon the AMERICAN MEDICAL

ASSOCIATION, GUIDES TO THE EVALUATION OF PERMANENT IMPAIRMENT (4th ed.

1993)(hereinafter “AMA Guides”), the doctor assigned the following ratings:

The exact impairment categories for this patient’s injury constellation is not
present.  The hip impairment is mild and I think best estimated per Table 40,
where mild impairment of hip motion is noted as 2% of the whole person of
5% of the lower extremity.
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The distal tibial fracture is best estimated by extrapolating from Table 42 on
ankle motion impairments and Table 64 distal to the shaft impairment in the
mid range.  I would estimate therefore the impairment for that is 12% of the
whole person and 30% of the lower extremity.

These are added for impairment of 14% of the whole person or 35% of the
lower extremity.

Mental.  On January 1, 2009, while at Baptist Rehabilitation Institute, he was noted

to have “had an episode of confusion and hallucinations” the night before.  While he was

there, he was referred to Dr. Renee Magierra-Planey for a psychological consultation due

to “suspected stress responses” he had presented with.  He was noted to have stress

when thinking about driving or being transported in a vehicle.  Dr. Planey coached him in

relaxation techniques.  She concluded:  “Mr. Beavers appeared to meet the criteria for an

acute stress disorder versus situational phobia of riding in an automobile.”

On March 6, 2009, Dr. Planey performed a neuropsychological evaluation on

Claimant.  Following testing, she wrote:

Beavers[‘] overall cognitive functions were well within normal limits across
all assessed domains with the exception of categorization and novel and/or
complex problem-solving functions.  This may be a residual effect of blood
loss and postoperative effects.  Mr. Beavers is in the early portion of his
recovery from his injuries and may be experiencing the effects of continuing
fatigue as well as heightened sensitivity to changes in his level of
independence.

On August 5, 2009, Dr. Coward wrote:

[Claimant] is a 59 year old gentleman who we treated for post traumatic
stress disorder.  He was involved in a major MVA.  He just had his first
reconstruction surgery on his leg.  He is having some nonunion of his tibia
and fibula and this is probably a last ditch effort to save the leg.  He has
been having some memory issues.  Some of them are high level shortened
term memory calculations, remembering phone numbers.  He recently had
a discussion about franchising a [Chik-Fil-A] business.  He was talking with
the owner and could not remember a lot of the details about [Chik-Fil-A] and
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could not remember the name of [Chik-Fil-A].  Also he has again been
having some numerous repeated discussions to the same people from his
standpoint as the first time.  When he is interrupted in conversations he
cannot remember where he was in the conversation.  The Lexapro 10 mg is
improving his anger outbursts and his tearfulness.  The Restoril is helping
his sleeping.  He is going to bed around 9 o’clock and sleeping continuously
until 6 o’clock.

Coward assessed him as having “Post traumatic stress disorder with memory loss,” and

wrote that he was going to obtain a CT scan of Claimant’s head.  This scan, obtained on

August 21, 2009, was normal.

When Claimant saw Dr. Vestal Smith on October 26, 2009, he presented with

problems with short and long-term memory as well as coping and depression.  Smith set

Claimant up for neuropsychological testing with Dr. A.J. Zolten.

Zolten performed the testing on December 2, 2009.  As a result, he wrote the

following impressions:

1.  This is a 59-year-old married Caucasian male with a master’s degree
education.  He was involved in a motor vehicle accident on December 23,
2008, with multiple orthopedic injuries.  There has been some question
about an underlying mild traumatic brain injury.

2.  The current test results are not consistent with any residual deficits
associated with any potential brain injury, and in fact, a comparison of the
prior evaluation results, and the current results leaves very little evidence
that any brain injury occurred.  There is no evidence of impairment with the
exception of Dr. Magiera-Planey’s Category Test results, and in isolation,
this is basically noncontributory to a picture of impairment.

3.  This patient has clearly deteriorated in terms of his emotional adjustment.
He is currently experiencing severe depression symptoms along with
symptoms of posttraumatic stress disorder.  There is a concern about
exaggeration of symptoms at this point, but given the stark contrast between
his previous normal adjustment and this current profile of severe symptoms,
I would err on the side of caution, and aggressively treat his depression to
see if symptom expression does not moderate significantly with the
appropriate treatment.
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4.  To that end, I would recommend that the patient be titrated off his low
dose of Lexapro and put on a regimen of Cymbalta with a titration up to at
least 60 mg for standard treatment and up to 90 mg if it is necessary to help
him manage his depression symptoms.

5.  I have also referred the patient to Dr. Shannon Greenfield for
psychological counseling to address his posttraumatic stress disorder and
depression issues.

On January 4, 2010, Dr. Vestal Smith referred Claimant to Dr. Leslie Smith for

evaluation and treatment.  The latter saw Claimant on May 12, 2010.  Smith’s report reads

in pertinent part:

Current Psychiatric History

Mr. Beavers is a 59 year old male with recent exacerbation in depressive
symptoms with a MADRS score of 39 with depression and memory
disturbance most likely secondary to MVA and confounded by depression.
Sleep is also adversely affected but this is secondary to two variables, pain
and depression.  His work performance has deteriorated due to
aforementioned events and symptoms to the point he is unable to maintain
his level of work or function in the capacity his job requires.

. . .

Diagnosis

Axis I:  MDE with melancholic features without interepisode recovery,
Dementia due to head trauma (294.10)

Axis II:  None

Axis III:  None

Axis IV:  His current stressors include change in vocational activity, family
relational stressors, and financial stressors.

Axis V:  GAG would place him at approximately 35 given his current level
of functioning and recent events that have led to his suicidal preoccupation.
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A note from Dr. Coward on May 10, 2010 reads in pertinent part:  “memory worse

past 2 months-major issues at work.  wife goes to meetings w/him to take minutes.

stress cannot handle.  still taking cymbalta, referred to neuropsychologist dealing w brain

injury depression . . . .”  (Emphasis added)  Coward took note that Claimant was having

suicidal thoughts and wrote:  “OFF WORK for the next 2 months.  the pt depression from

ptsd/memory loss point of serious suicidal thoughts.”

Dr. Vestal Smith on June 28, 2010 wrote that Claimant was scheduled for

neuropsychological testing by Dr. Souheaver.  But the records in evidence do not reflect

that this ever took place.  Claimant told Coward on June 28, 2010 that he was still having

memory issues despite cognitive therapy and Cymbalta.  The drug had improved his

depression.

Dr. Leslie Smith on December 6, 2010 wrote that he was assigning Claimant a 75

percent impairment rating to the body as a whole.  When asked to list the objective and

measurable findings in support of the rating, Smith added:  “MADRS in series.

Neuropsychological testing prior to treatment at [illegible].”

Nonmedical Exhibits

Claimant’s Exhibit 3 is the curriculum vitae of Dr. Leslie Smith.  This reflects, inter

alia, that Dr. Smith is board-certified in psychiatry and as been a licensed psychiatrist in

the State of Arkansas since 1990.

ADJUDICATION

A. Whether Claimant is entitled to temporary total disability benefits.
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Claimant has contended that he is entitled to temporary total disability benefits from

May 12, 2010, through April 15, 2011, and that this entitlement is based on his physical

injuries and not his mental injury.  Respondents No. 1 have argued that he is not entitled

to such benefits.

Claimant’s compensable injury to his hip is unscheduled, see Ark. Code Ann. §  11-

9-521 (Repl. 2002), while the right leg and ankle injuries are scheduled ones, see id. § 11-

9-521(a)(3)-(4).  An employee who suffers a compensable unscheduled injury is entitled

to temporary total disability compensation for that period within the healing period in which

he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).  As for scheduled injuries, a claimant is entitled to temporary total

disability benefits “during the healing period or until the employee returns to work,

whichever occurs first . . . .”  Ark. Code Ann. § 11-9-521(a) (Repl. 2002).  See Wheeler

Const. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Also, a claimant must

demonstrate that the disability lasted more than seven days.  Ark. Code Ann. § 11-9-

501(a)(1) (Repl. 2002).  Claimant must prove his entitlement to temporary total disability

benefits by a preponderance of the evidence.  Ark. Code Ann. § 11-9-705(a)(3) (Repl.

2002).  This standard means the evidence having greater weight or convincing force.
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Barre v. Hoffman, 2009 Ark. 373, 326 S.W.3d 415; Smith v. Magnet Cove Barium Corp.,

212 Ark. 491, 206 S.W.2d 442 (1947).

A claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).

The Commission must sort through conflicting evidence and determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

The Commission is authorized to accept or reject a medical opinion and is

authorized to determine its medical soundness and probative value.  Poulan Weed Eater

v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67

Ark. App. 332, 999 S.W.2d 692 (1999).

As the parties stipulated, and I have accepted, Claimant’s last day of employment

at Indian Rock was May 12, 2010.  The evidence before me establishes that he was not

paid any salary after that date.  Further, the evidence shows that he did not work anywhere

during the period for which he is seeking these benefits.  As for his activities prior to May

12, both Claimant and his wife testified that he did no work for Indian Rock following his

injury, despite the fact that he was drawing salary.  Mrs. Beavers stated that the only thing

he did was to greet people, and sit in on meetings at times.  This is unsurprising, given that

Claimant lived on-site at Indian Rock during this period.  Beavers’ testimony is



Beavers - Claim No. F812648 29

1Claimant testified that near the end of his employment, he accompanied Mrs.
Beavers on inspection trips.  But there is no evidence that he participated in such
inspections.

corroborated by a note that Dr. Coward wrote on May 10, 2010:  “[Claimant’s] wife goes

to meetings w/him to take minutes.”  I note that such deminimus activity bears virtually no

relation to Claimant’s duties at Indian Rock.  Those tasks, which included predominantly

the inspection of facilities,1 the preparation of paperwork, and the driving to the various

locations, were all handled by his wife.  I credit the testimony of Mr. and Mrs. Beavers on

this matter, and highlight that Respondents No. 1 did nothing to dispute this.  Claimant

testified that Holman continued paying him with the expectation that he would eventually

return to work.  Only when it was clear that this was not going to happen was Claimant let

go.

In passing Act 796 of 1993, the General Assembly made it plain that the provisions

of the Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See id. § 11-9-704(c)(3); Duke v. Regis Hairstylists, 55 Ark.

App. 327, 935 S.W.2d 600 (1996).  “Strict construction means narrow construction and

requires that nothing be taken as intended that is not clearly expressed.”  Hapney v.

Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).  In strictly interpreting § 11-9-

521(a) and in like of the foregoing evidence, I find that Claimant never “return[ed] to work”

at Indian Rock following his accident.

Certainly, his disability lasted well in excess of the minimum period.  As to when it

ended, I find that the medical evidence establishes that Claimant reached the end of his
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2Because I have found that he did not return to work prior to this date, and thus
has met that particular prerequisite for his entitlement to temporary total disability
benefits for a scheduled injury, it is unnecessary for me to analyze whether he was
totally incapable of working during this period for purposes of his unscheduled injury.

healing period on August 27, 2010.2  That was the date that Dr. Pruitt noted that the

removal of the battery from the bone stimulator–a surgical procedure–was the only thing

that remained to be done.  But the reason that this surgery did not proceed at that time

was that Claimant wanted to postpone it until he had a lump in his breast checked out–a

matter wholly unrelated to his compensable injuries.  By that time, as Dr. Galyon

confirmed, his fractures had healed.  I credit this.  On October 8, 2010, Pruitt wrote that

the only reason that he was not placing Claimant at maximum medical improvement was

that he needed the battery removed from his bone stimulator.

However, the removal did take place later, on February 4, 2011.  On April 15, 2011,

Pruitt found Claimant to be at maximum medical improvement.  I credit this opinion and find

that Claimant re-entered his healing period from the date of this surgery until the latter

date–which was also the date that Pruitt assigned him the impairment ratings that

Respondents No. 1 accepted.  Claimant has thus proven by a preponderance of the

evidence that he is entitled to temporary total disability benefits for his compensable right

lower extremity injuries from May 12, 2010 to August 27, 2010, and from February 4, 2011

to April 15, 2011.

B. Whether Claimant sustained a compensable mental injury.
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3The evidence reflects that Claimant saw a number of individuals in connection
with his alleged mental injury.  But Dr. Smith is the only one for whom evidence was
supplied concerning licensure.  Hence, only the mental diagnoses supplied by Smith
will be considered.

Claimant has alleged that in addition to his physical injuries, he has suffered a

compensable mental injury.  Respondents No. 1 deny this.  Arkansas Code Annotated §

11-9-113(a) (Repl. 2002) provides:

(a)(1) A mental injury or illness is not a compensable injury unless it is
caused by physical injury to the employee’s body, and shall not be
considered an injury arising out of and in the course of employment or
compensable unless it is demonstrated by a preponderance of the evidence;
provided, however, that this physical injury limitation shall not apply to any
victim of a crime of violence.

(2) No mental injury or illness under this section shall be compensable
unless it is also diagnosed by a licensed psychiatrist or psychologist and
unless the diagnostic of the condition meets the criteria established in the
most current issue of the Diagnostic and Statistical Manual of Mental
Disorders.

As the evidence above shows, Dr. Leslie Smith, a licensed psychologist in the State of

Arkansas,3 diagnosed Claimant on May 12, 2010 as having “MDE [Major Depressive

Episode] with melancholic features without interepisode recovery, Dementia due to head

trauma (294.10).”  Pursuant to § 11-9-113(a)(2), this diagnosis must meet the criteria in

the DSM-IV-TR, which is the most current issue of that manual.

In addressing this diagnosis, the DSM-IV-TR reads at p. 164:

294.1x* Dementia Due to Head Trauma

The essential feature of Dementia Due to Head Trauma is the presence
of a dementia that is judged to be the direct pathophysiological
consequence of head trauma.  The degree and type of cognitive
impairments or behavioral disturbances depend on the location and extent
of the brain injury.  Posttraumatic amnesia is frequently present, along with
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persisting memory impairment.  A variety of other behavioral symptoms may
be evident, with or without the presence of motor or sensory deficits.  These
symptoms include aphasia, attentional problems, irritability, anxiety,
depression or affective lability, apathy, increased aggression, or other
changes in personality.  Alcohol or other Substance Intoxication is often
present in individuals with acute head injuries, and concurrent Substance
Abuse or Dependence may be present.  Head injury occurs most often in
young males and has been associated with risk-taking behaviors.  When it
occurs in the context of a single injury, Dementia Due to Head Trauma is
usually nonprogressive, but repeated head injury (e.g., from boxing) may
lead to a progressive dementia (so-called dementia pugilistica).  A single
head trauma that is followed by a progressive decline in cognitive
function should raise the possibility of another superimposed process
such as hydrocephalus or a Major Depressive Episode.

A sine qua non of this diagnosis is thus the occurrence of a head trauma.  But the

evidence before me does not establish that he suffered such an injury.  As discussed

above, the CT scan of Claimant’s head the day of the accident, December 23, 2008, was

negative.  A second scan, which took place on August 21, 2009, was normal as well.  In

the aftermath of his neuropsychological testing, Dr. Zolten wrote:  “The current test results

are not consistent with any residual deficits associated with any potential brain injury, and

in fact, a comparison of the prior evaluation results, and the current results leaves very

little evidence that any brain injury occurred.  Smith cites no findings in support of his

“head trauma” diagnosis.  I credit Dr. Zolten over Dr. Smith on this matter.  Moreover, the

extent that any of the neuropsychological testing Claimant has undergone indicates head

trauma, I note that the Arkansas Court of Appeals has held that the results of

neuropsychological testing alone cannot establish the existence of an injury.  Parson v.

Ark. Methodist, 103 Ark. App. 178, ___ S.W.3d ___ (2008); Watson v. Tayco, 79 Ark. App.

250, 86 S.W.3d 18 (2002).  In sum, Claimant has not proven by a preponderance of the

evidence that he sustained a compensable mental injury.
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C. Whether Claimant is entitled to an permanent partial impairment rating for

his psychiatric condition.

Because Claimant has not shown that he suffered a compensable mental injury, his

claim for a permanent partial disability benefits in connection with such must fail at the

outset.

D. Whether Claimant is permanently and totally disabled.

Claimant has also contended that he is permanently and totally disabled.

Respondents No. 1 have argued otherwise.

As discussed above in the context of the temporary total disability issue, the

Claimant’s motor vehicle accident resulted in compensable, permanent injuries to his right

hip, leg and ankle.  The hip injury unscheduled, while those to his leg and ankle are

scheduled.  Id. § 11-9-521(a)(3).  A claimant who has sustained a scheduled injury is

limited to the applicable allowances in § 11-9-521, and such benefits cannot be increased

by considering wage-loss factors.  Federal Compress & Whse. v. Risper, 55 Ark. App. 300,

935 S.W.2d 279 (1996).

To be entitled to any wage-loss disability in excess of an impairment rating, the

claimant must prove by a preponderance of the evidence that he sustained permanent

physical impairment as a result of a compensable injury.  Wal-Mart Stores, Inc. v. Connell,

340 Ark. 475, 10 S.W.3d 727 (2000).  Claimant’s back and neck injuries are unscheduled

ones.  Arkansas Code Annotated Section 11-9-521 (Repl. 2002) states:

In considering claims for permanent partial disability benefits in excess of the
employee’s percentage of permanent physical impairment, the Workers’
Compensation Commission may take into account, in addition to the
percentage of permanent physical impairment, such factors as the
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employee’s age, education, work experience, and other matters reasonably
expected to affect his or her future earning capacity.

See Curry v. Franklin Elec., 32 Ark. App. 168, 798 S.W.2d 130 (1990).  Such “other

matters” include motivation, post-injury income, credibility, demeanor, and a multitude of

other factors.  Id.; Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961).  As the Arkansas

Court of Appeals noted in Hixon v. Baptist Health, 2010 Ark. App. 413, ___ S.W.3d ___,

“there is no exact formula for determining wage loss . . . .”  Pursuant to Ark. Code Ann. §

11-9-522(b)(1) (Repl. 2002), when a claimant has been assigned an impairment rating to

the body as a whole, the Commission possesses the authority to increase the rating, and

it can find a claimant totally and permanently disabled based upon wage-loss factors.

Cross v. Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

term “permanent total disability” is defined in the statute as “inability, because of

compensable injury or occupational disease, to earn any meaningful wages in the same

or other employment.”  Ark. Code Ann. § 11-9-519(e)(1).  The wage loss factor is the

extent to which a compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).  In

considering factors that may impact a claimant’s future earning capacity, the Commission

considers his motivation to return to work, because a lack of interest or a negative attitude

impedes the assessment of his loss of earning capacity.  Id.  The Commission may use its

own superior knowledge of industrial demands, limitations, and requirements in

conjunction with the evidence to determine wage-loss disability.  Oller v. Champion Parts

Rebuilders, 5 Ark. App. 307, 635 S.W.2d 276 (1982).  Finally, Ark. Code Ann. § 11-9-

102(4)(F)(ii) provides:
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(a) Permanent benefits shall be awarded only upon a determination that the
compensable injury was the major cause of the disability or impairment.

(b) If any compensable injury combines with a preexisting disease or
condition or the natural process of aging to cause or prolong disability or a
need for treatment, permanent benefits shall be payable for the resultant
condition only if the compensable injury is the major cause of the permanent
disability or need for treatment.

“Disability” is the “incapacity because of compensable injury to earn, in the same or any

other employment, the wages which the employee was receiving at the time of the

compensable injury.”  Id. § 11-9-102(8).

The evidence before me shows that Claimant is 61 years old, and is a veteran.  He

has a bachelor of arts degree and a master’s degree.  Following 20 years in the ministry,

where he served as a pastor, counselor and church administrator, he entered the

healthcare field.  He is an RN and has been an LPN; but he doubts he can maintain his

license because, inter alia, he cannot physically maintain his CPR certification.  Claimant

has extensive experience in the nursing home industry, including as an administrator.  At

Indian Rock, he was vice president of operations.

Claimant’s job at Indian Rock had three equal components (in terms of time devoted

to them):  paperwork; the visual inspection of each facility, including their physical plants;

and the weekly driving to and from these locations, which extended from Fairfield bay to

Morrilton, to Sherwood and Little Rock, and all the way to Texarkana.  While on-site at

facilities, Claimant had to climb stairs.

Following Claimant’s work-related motor vehicle accident on December 23, 2008,

he was hospitalized for, inter alia, fractures of his ribs and right lower extremity.  The latter

were the more serious.  As detailed above, he has undergone multiple procedures and
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endured the implantation and removal of hardware to address not only his two femur

fractures, but the fractures of his tibia and fibula.  He suffered complications in the healing

of the tibia fracture, resulting in the more extensive surgery and the use of bone marrow

injections and a bone stimulator to promote healing.  Because part of that bone had to be

removed, his right leg has been shortened, which has shifted his pelvis and has affected

his walking.  He has difficult driving, which he attributes at least in part to his problems

sitting.  Claimant also has difficulty bending, stooping, pushing and pulling–which he

believes would foreclose his return to the healthcare field.  He has good and bad days,

and cold, damp weather affects the feeling in his leg.  The Beavers have moved to Florida

to help his condition, and the warmer climate has been beneficial.  But he walks with a

cane, and is limited concerning how much he can walk.  For breakthrough pain, he takes

Hydrocodone.

As I have found, Claimant has not returned to work anywhere since his accident.

He is on Social Security disability, and has applied for work, without success, through

SSA’s Ticket to Work Program.  I do not find, however, based upon his testimony, that he

is motivated to return to the workforce.

I note that Claimant has not undergone a functional capacity evaluation.  The

medical records reflect that Pruitt had permitted him to return to work at light duty.  But on

July 9, 2010, the doctor wrote that while he had previously stated that Claimant could

tolerate his job at Indian Rock with occasional but not constant standing, he now felt that

based upon Claimant’s description of the position, it was not a “fully sedentary job”

involving sitting 90 to 95 percent of the time; and he added that “it appears that the patient



Beavers - Claim No. F812648 37

is unable to return to his current levels of employment.”  He assigned Claimant a two

percent (2%) whole-body rating in connection with his hip condition, and 30 percent

impairment to his right lower extremity.

A substantial portion of Claimant’s testimony was devoted to his mental difficulties,

which I have not found to be compensable.  When I asked him to evaluate his ability to

return to any of his former lines of work, assuming he had no mental problems, he testified

that he would be able to drive for a limited distance and felt that he could perform the job

of a nurse case manager.  But he added that he did not feel that, due to his work-related

injuries, he could guarantee that he would be able to work every day.  His reasoning for

not being able physically to go back into the ministry is the standing it requires.

As discussed above, Claimant does not feel that he could return to any line of work

that he has had in his career.  Based upon my review of all the evidence, including

extensive documentation and testimony from the witnesses, and having had the

opportunity to assess their credibility, I find that Claimant has not proven by a

preponderance of the evidence that he is permanently and totally disabled.  Separate and

apart from any mental challenges he may have (which, again, I cannot consider at this

juncture), I cannot, and do not, find that he is unable to earn a meaningful wage.  However,

I do find that after considering Claimant’s age, education, work experience, the nature and

extent of his injuries, his permanent restriction, and all other relevant factors, he has

sustained a ten percent (10%) impairment to his wage earning capacity in excess of the

anatomical impairment to his hip (as addressed above, I cannot consider his lower

extremity injuries in determining his entitlement to wage loss disability).  In so doing, I find
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that Claimant’s compensable December 23, 2008 hip injury is the major cause of his wage-

loss disability.

E. When did Claimant reach the end of his healing period?

As addressed above, I have found that Claimant initially reached the end of his

healing period on August 27, 2010, entered another healing period on February 4, 2011,

and then reached the end of his second healing period on April 15, 2011.

F. Whether Respondents No. 1 are entitled to an offset for long-term disability

benefits allegedly received by Claimant.

Respondents No. 1 have asserted that they would be entitled to an offset to the

extent that Claimant received any long-term disability benefits.  Arkansas Code Annotated

Section 11-9-411(a)(1) (Repl. 2002) provides in pertinent part:

Any benefits payable to an injured worker under this chapter shall be
reduced in an amount equal to, dollar-for-dollar, the amount of benefits the
injured worker has previously received for the same medical services or
period of disability, whether those benefits were paid under a group health
care service plan of whatever form or nature, a group disability policy, a
group loss of income policy, a group accident, health, or accident and health
policy, a self-insured employee health or welfare benefit plan, or a group
hospital or medical service contract.

Under § 11-9-705(a)(3) I must determine on the basis of the record as a whole whether the

party having the burden of proof has met such burden by a preponderance of the

evidence.  But no evidence was offered on this matter.  Thus, Respondents No. 1 have not

proven their entitlement to such an offset.

G. Whether Claimant is entitled to a controverted attorney’s fee.

One of the purposes of the attorney's fee statute is to put the economic burden of

litigation on the party who makes litigation necessary.  Brass v. Weller, 23 Ark. App. 193,
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745 S.W.2d 647 (1998).  I find that Respondents No. 1 have controverted his entitlement

to temporary total disability benefits and to wage-loss disability benefits over and above

his impairment rating.  Claimant’s attorney is thus entitled to a controverted attorney’s fee

on all indemnity benefits awarded herein to Claimant, pursuant to Ark. Code Ann. § 11-9-

715 (Repl. 2002).

CONCLUSION AND AWARD

Respondents No. 1 are directed to pay benefits in accordance with the findings of

fact and conclusions of law set forth above.  All accrued sums shall be paid in a lump sum

without discount, and this award shall earn interest at the legal rate until paid, pursuant to

Ark. Code Ann. § 11-9-809 (Repl. 2002).  See Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be

paid by Respondents No. 1, in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

See Death & Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65

S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


