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STATEMENT OF THE CASE

This matter was originally heard on February 18, 2010, before

this Administrative Law Judge in Fort Smith, Arkansas.  An opinion

was filed on May 18, 2010.  In that opinion, I determined that the

claimant had failed to prove by a preponderance of the evidence

that he suffered a compensable injury on July 22, 2008.  The matter

was then appealed to the Full Commission which, in an opinion filed

October 21, 2010, affirmed and adopted the opinion filed May 18,

2010, in a two to one Commission vote.  The claimant then appealed

that decision to the Arkansas Court of Appeals and, in an opinion

delivered September 14, 2011, the Arkansas Court of Appeals

reversed and remanded this matter back to the Full Commission.  The

Court of Appeals determined that this Administrative Law Judge’s

decision did not display a substantial basis for the denial of

relief in the May 18, 2010, opinion.  In an opinion dated November
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9, 2011, the Full Commission recognized that the Arkansas Court of

Appeals had reversed and remanded their opinion filed October 21,

2010.  The Full Commission also remanded this matter to this

Administrative Law Judge for an award of benefits consistent with

the weight of the evidence.

As set forth in the opinion filed November 9, 2011, the

claimant, in this matter, did sustain a compensable injury to his

right shoulder on July 22, 2008, when his shoulder popped and

caused an onset of symptoms.  It was determined from an MRI of the

claimant’s right shoulder on September 29, 2008, that the claimant

had sustained a large rotator cuff tear.  On December 10, 2008, the

claimant underwent the following procedures: “1. Right shoulder

arthroscopy with completion of biceps tenotomy; 2. Arthroscopic AC

resection via anterior arthroscopic approach; and 3. Combined

baseball side-to-side rotator cuff repair with distal anchoring

with 5.0 Linvatec double-arm screw and 2.0 suture.”

Again, the original hearing, in this matter, was conducted on

February 18, 2010.  At that time, the issues for litigation were

limited to the following:

1. Compensability of the claimant’s right
shoulder injury.

2. Temporary total disability from December
10, 2008, to a date to be determined.

3. Related medical.

4. Attorney’s fees.

After review of the opinions from both the Court of Appeals

and the Full Commission, in this matter, as well as the evidence
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considered in my opinion delivered May 18, 2010, I find that the

claimant is entitled to temporary total disability benefits from

December 10, 2008, to a date yet to be determined.  The claimant is

also entitled to medical treatment related to his compensable right

shoulder injury of July 22, 2008.  The respondents shall also

reimburse the claimant for any out of pocket medical expenses that

the claimant has accumulated that are related to his compensable

right shoulder injury.  The claimant’s attorney is also entitled to

an attorney’s fee that is commiserate both with the benefits

awarded herein and the Arkansas Workers’ Compensation Act.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, the following findings of fact and conclusions of law

are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The claimant sustained a compensable right shoulder injury

on July 22, 2008.

2. The claimant is entitled to temporary total disability

benefits from December 10, 2008, to a date yet to be determined.

3. The claimant is entitled to reasonable and necessary

medical treatment regarding his compensable right shoulder injury.

4. The respondents shall be responsible for reimbursement of

out of pocket medical expenses the claimant has accumulated that

are associated with his reasonable and necessary medical treatment

for his compensable injury.
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5. The claimant has proven by a preponderance of the evidence

that his attorney is entitled to an attorney’s fee in this matter

commiserate with the benefits awarded herein and the Arkansas

Workers’ Compensation Act.

ORDER

The respondents shall pay the claimant temporary total

disability benefits from December 10, 2008, to a date yet to be

determined.  They shall also bear the burden of the costs

associated with the reasonable and necessary medical treatment

regarding the claimant’s compensable right shoulder injury.  The

respondents shall also be responsible for reimbursement of out of

pocket expenses that the claimant has accumulated that are

associated with the reasonable and necessary medical treatment for

his compensable injury.

The respondents shall pay to the claimant's attorney the

maximum statutory attorney's fee on the benefits awarded herein,

with one half of said attorney's fee to be paid by the respondents

in addition to such benefits and one half of said attorney's fee to

be withheld by the respondents from such benefits.

All benefits herein awarded which have heretofore accrued are

payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


