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Respondents represented by the HONORABLE FRANK B. NEWELL, Attorney at Law, Little
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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.   On April 23, 2012, a pre-hearing conference was

conducted in this claim from which a Pre-hearing Order was filed.  The Pre-hearing Order reflects

stipulations entered by the parties, the issues to be addressed during the course of the hearing, and

the contentions of the parties relative to the afore.  The Pre-hearing Order is herein designated a

part of the record.

The testimony of Rickey Lee Baker, coupled with medical reports and other documents

comprise the record in this claim.  Subsequent to the hearing, respondents obtained the claimant’s

medical record relative to the treatment he received at the Veterans Administration, and requested

the admission of same as a part of the hearing record.  The claimant objects to the inclusion of the

VA medical records that did not cover the time period for which temporary total disability
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benefits is sought – January 12, 2012 through May 3, 2012.

DISCUSSION

Rickey Lee Baker, the claimant, with a date of birth of December 12, 1963, is a high 

school graduate, with four years of technical school relative to wastewater, as well as some

college courses while in the army.  The claimant was on active duty in the U.S. Army from June

21, 1982, until November 1990.  Claimant commenced his employment with respondent-employer

on June 11, 1992. 

The parties stipulated that the claimant sustained a compensable injury on May 3, 2011. 

The claimant’s injury was sustained when, while crossing over a small wall, he slipped and fell due

to creosote oil on the surface. 

In describing his job during his employment with respondent-employer, the claimant

testified that he was a F1 operator.  Regarding the afore, the claimant explained:

     I unloaded creosote from tank cars.  We would hook up an
apparatus to go in the tank cars to pump the oil out, and then, I also
ran their Wastewater Plant, and I was over the air emissions
equipment. 
(T. 13).

The claimant was required to be licensed to run the Wastewater Plant.   Regarding the physical

demands of his employment positions with respondent-employer, the claimant’s testimony

reflects:

     They’re pretty strenuous because, like, when it comes to the oil
tank cars you have to, you know, walk over to the top of the car. 
You have to open up the man head with a wrench.  It doesn’t have
power wrenches, which that has maybe about a hundred pound of
torque.  Then, you have to hook up the apparatus, which is about -
- maybe about two hundred pounds you have to pick up and put
down in the tank cars, the bottom of the tank car.  Then, you have
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to crawl up underneath the car and hook up the bottom pieces and
you have to manhandle the cap underneath, which sometimes it
takes two people.  It depends on, you know, how tight UP got
them. (T. 13-14).

The testimony in the record reflects that prior to the entry of a Change of Physician Order

by the Medical Cost Containment Department of the Arkansas Workers’ Compensation

Commission the claimant was under the treatment of Dr. Brent Sprinkle in connection with his

May 3, 2011, compensable injury.  The claimant was released to return to work at respondent by

Dr. Sprinkle in a January 5, 2012, release slip.  The claimant testified that while he attempted to

go back to work in accordance with the January 5, 2012, release, he did not perform any work.  

The testimony of the claimant reflects that he returned to the payroll of respondent-employer for

approximately one (1) week, from January 5, 2012, through January 12, 2012.  The claimant

concedes that he performed some work activities during the afore period:

     Well, basically, at that particular time, I was just trying to - - I
was working in the Treatment Department, and I hold a Class III
Water License, and one of the new guys that was working in my
place, he needed some assistance.  So, I was kind of helping him,
you know, telling him what needed to be done and everything.  (T.
9-10).

The claimant offered that he was not able to do the work satisfactorily because he was not

physically able to do so. 

The claimant testified that after being back at work for approximately a week he went to

the emergency room of Baptist Hospital, on January 11, 2012.   The claimant was seen by Dr.

Jeffrey Kirchner during the emergency room visit.  The claimant testified that Dr. Kirchner gave

him some medication and provided a light duty release slip, which he furnished to his supervisor at

work.  Thereafter, the claimant testified:
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     Mr. Brad Maxey told me, he said, “Rickey, we don’t have no
light-duty out here.”  And then, he asked me when was my doctor’s
appointment to see my regular doctor and I told him, I said, “Well,
I was going to try to see him on the 19th.”  (T. 11).

The claimant explained that his regular doctor is Dr. Harold Betton.  The claimant was unable to

see Dr. Betton on January 19, 2012, because it was disclosed the visit was in connection to his

work-related injury, and Dr. Betton declined to treat workers’ compensation injuries.

As a consequence of the above, the claimant testified that he went to the VA for medical

treatment.  The claimant concedes that he was at the VA emergency room on January 18, 2012. 

As far as medical treatment received during the January 18, 2012, VA emergency room visit, the

claimant testified:

     Well, you know, I hadn’t really had much treatment.  I had a lot
of pain.  He gave me an injection, I believe, and - - 

      Yes, sir.  And he also gave me some medication, and he gave
me some time off from work. (T. 12).

The claimant testified that he provided the VA off-work slip to his supervisor.  The claimant

returned to the VA emergency room on January 25, 2012, where he received the same type of

medical treatment as he had received during the previous visit.  The claimant did not attempt to

return to work at respondent during the period following the January 2012, emergency room

visits. 

The testimony of the claimant reflects that although he was receiving medication and

injections during the emergency room visits, as far as his lumbar spine was concerned, he was not

doing well at all, explaining:

     Well, I’ve had a lot of pain in my lower back, and then, I’ve had
pain down the back of my leg and my foot and I just wasn’t able to
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really do anything even at home.  And mostly the only thing I could
do was kind of lie on the ground or in the bed or, you know, sit in
the recliner.  That’s about it. (T. 13).  

The claimant returned to the emergency room of the VA on February 15, 2012.  The claimant’s

testimony reflects, regarding the afore emergency room visit:

     They gave me some medication and everything, and I can’t
remember if they gave me an injection in my back or not, but they
did give me some medication. (T. 14).

The claimant was provided an off-work slip, which he furnished to respondents.  The claimant

testified that respondent-employer was not able to put him back to work.  The claimant offered

that he is not aware of any work at respondent-employer that he could do at a lighter, sedentary

level.  

The testimony of the claimant reflects that subsequent to his change of physician to Dr.

Kenneth Rosenzweig he has been under the care of same.  Regarding the course of his medical

treatment under the care of Dr. Rosenzweig, the claimant testified:

     Well, the examinations and also he’s been treating me with
epidural injections in my discs.  (T. 15).

Dr. Rosenzweig has also referred the claimant to physical therapy in the treatment of the lumbar

spine injury.  The claimant testified that the duration of the physical therapy was maybe a couple

of months, and that it did help.  The claimant’s testimony reflects that he has undergone three (3)

epidural injection, of which respondents paid for the first and his insurance – Blue Cross-Blue

Shield – paid for the second.  As far as the third injection, the claimant offered, “I assumed that

workers’ comp paid for it”. (T. 16).  The claimant testified that the epidural injections “helped me

a little bit”. (T. 20).  The claimant offered that while the Hydrocodone helped some, he does not
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take it as often because he does not want to become addicted to it.  

The claimant testified that he has recently received some bills from the VA in connection

with treatment he has received since January 2012, relative to his work-related injury.  The

claimant also noted that he received a bill in connection with his emergency room to Baptist

Hospital for his compensable injury.  The claimant noted that the afore bill was the difference

between what his insurance company paid and what the hospital charged.   

The claimant has been off work during the period January 11, 2012, through May 3, 2012,

due to the residuals of his injury.  The claimant noted however, that at one point he request of Dr.

Rosenzweig to be allowed to try to return to light-duty work.  Regarding the afore, the claimant

testified that he first returned to work in “May or June of something”.   The claimant’s testimony

reflects, regarding the afore:

     And they assigned me to the gun booth, which is knocking
plates on railroad ties. (T. 17).

The claimant continued regarding the requirements of the assigned job:

     Well, it’s kind of like assembly line work.  You got railroad ties
going down a conveyor belt about every two to three seconds, and
then, you have to line up boxes of plates on the table, and then,
when the railroad ties come by, you’re supposed to use a hammer
and, you know, knock a plate on each tie.  And, you know, there’s
a lot of turning and twisting, and then also, they told me that the
supervisor, Josh, told me, he said, if there’s a tie that comes up and
it’s not laid down flat, I’m supposed to take a pick axe and flip the
tie over.  And so, after doing that for about two or three days, I
kind of like re-injured myself.  So, I went back to Dr. Rosenzweig
and Dr. Rosenzweig, that’s when he took me off of work.  (T. 18).

The claimant testified that he worked two (2) to three (3), in May 2012, pursuant to a trial light

duty release of Dr. Rosenzweig.   The claimant notified his supervisor of the impact of the work
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on his injury:

     Yes, sir, I told him that I was going to have to leave, because I
was in a lot of pain and I was going to the doctor and I went to the
emergency room. (T. 18-19).

The claimant noted that he could not take his medication, pursuant to the policy of respondents,

while performing the above job.  The claimant offered, regarding the afore:

     Well, I assume it’s because of safety reasons, because like the
Hydrocodone, you know, it can make you drowsy and incoherent. 
(T. 19).  

The testimony of the claimant reflects that the gun booth job did not entail operating machinery or

a vehicle, however the claimant added:

     No, sir, but on the gun booth job, like I said, you’re working
with the conveyor belt, the chains and everything like that, the ties
are coming down. (T. 19).

The claimant’s testimony reflects that he was recently provided a release by Dr.

Rosenzweig to return to work, which he provided to respondents.  The claimant testified

regarding his visit with his supervisor in connection with the release slip:

     Well, there was a visit when I was in his office that they had said
that I could go back to work and I got a letter from Mr. Maxey
saying that they had work available there at the gun booth.

     Yes, sir.  And then, on that Thursday - - that following
Thursday, I had my third epidural, and I discussed it with Dr.
Rosenzweig and he said, “Well, you’re not able to do that.  You’re
not really able to do much of anything.”  So, he rewrote my
limitations, and I took a copy of it to Mr. Maxey and that’s when -
- Monday, that was this past Monday.

     Yes.  And that Monday, I just sat in the - - sat in the bath house
for several hours until I had another doctor’s appointment.  And
then, yesterday I went in and clocked in and the Safety Coordinator
told me to “Just go ahead and go home.  We don’t have anything
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really safe enough for you to do.” (T. 20-21).

The claimant testified regarding his activities during the period between January 11, 2012,

and May 3, 2012, when he was not working and not seeing a physician:

     Well, I kind of got like in a depression mode, because I have a
disability from the Army, PTSD or - - a bipolar disorder and ever
since this accident had occurred in May, my income had failed,
because every time I would go to a doctor’s appointment the
following May 2011 or whatever they would tell me to clock out,
and I wasn’t getting forty hours.

     And then, you know, I was used to - - I also was working seven
days a week, you know, which , you know, I was used to making
maybe twelve, thirteen hundred dollars a week. 

*          *          *

     With overtime, you know, bringing home, you know, at least a
thousand dollars a week; and so now, you know, here I am finding
myself not even getting forty hours.  And then finally, when January
come around and I was told to - - you know, that there was no
light-duty, I had no income. 

*          *           *

     Right.  So, what happened then was, is that I got into this
depressed mode, because, you know, I didn’t know how I was
going to be able to pay the bills and some of my friends at work had
started paying my utilities, and they paid my car note and I had to
get on food stamps and - - (T. 21-22).

The claimant does not receive income from the VA in connection with his PTSD.  

During cross-examination, the testimony of the claimant reflects that following his May 3,

2011, injury, he was seen by Dr. Covington, the company doctor, and later referred by same to

Dr. Sprinkle.  The claimant acknowledged that he was examined by Dr. Sprinkle and that studies

were performed.  There is evidence in the record to reflect that the claimant was worked up by
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Dr. Charles Pierce, a Little Rock orthopedic surgeon.  

Regarding his work-up by Dr. Tucker in connection with a hip complaint, the claimant

offered:

      Yes, that was on the first visit with Dr. Sprinkle, he felt like it
was my hip. (T. 25).

The claimant confirmed that Dr. Tucker performed diagnostic studies and test, and did not find

anything wrong with his hip.  The claimant had some back imaging studies performed.  The

claimant was performing light duty-work in the Wastewater Plant during the time that the various

diagnostic studies were being performed.   The claimant noted, however regarding the afore:

     Yeah, but they - - what they did was on my light-duty, they had
assigned me to kind of help out telling the guys what to do in the
Wastewater Plant, and doing some lab work and just whatever the
had available. (T. 25).

The claimant performed the above job while on light-duty until he sent to the other end of the

plant.  Regarding the afore, the claimant testified:

     Bridge parts.   That’s where they got timber, and they - - the
guy would pick the ties, the seventeen or eighteen-foot timbers
would go down the roller bed.  You would have to measure them
and cut them and everything like that and, you know, kind of
manipulate them to get the size and stuff like that. (T. 26).

The claimant discussed his difficulty performing the above job: 

     Well, yes, I did, because the only reason why I was able to do it
as well as I was able to do it was because the guy was moving most
of the ties for me, because I wasn’t really able to push on those ties. 
You’re talking about a couple of thousand pounds of ties on a
roller bed.  And so, he would do that and most of it, he just kind of
covered me with. 

     No, that’s what I was saying, he - - the guy that would actually
run the operation was doing it [manipulation of the ties].(T. 26).
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The claimant performed the above job from May 3, 2011, until January 5, 2012.  

The claimant concedes that Dr. Sprinkle released his to return to his regular job duties on

January 5, 2012, as having reached maximum medical improvement with no impairment.  The

testimony of the claimant reflects that at the time of the January 5, 2012, release he had a

discussion with Dr. Sprinkle.  The claimant denies that Dr. Sprinkle told him, as reflected in the

medical record, that while he had a small L4-L5 disc herniation on the left side, his symptoms did

not match the disc.  Regarding the afore, the claimant testified:

     No, sir.  Actually, what he told me was, is that the visit before
the last visit I had with him he said, “Mr. Baker,” he said, “the
injections are not working.”  He said, “I’m going to give you
another round of injections in your facet joints,” he said, “because
that’s your problem, your arthritis.”  And, he said, “If that doesn’t
work, then I need to talk to you about going back to full duty,
because they’re not - - the insurance company’s not going to
continue paying for treatment.” 
(T. 27-28).

The claimant acknowledged that Dr. Sprinkle was not focusing on the herniated disc, but rather

the facet joints, and that Dr. Tucker had ruled out any hip problem.  

The testimony of the claimant reflects that once Dr. Rosenzweig took over his treatment

in April 2012, following which he ordered some physical therapy and some injections.  The

injections seemed to work for a while and then stopped being effective. Regarding thoughts of

surgery by Dr. Rosenzweig in the treatment of his injury, the claimant testified:

     Well, he mentioned it the last visit I had in his office, actually,
before I got the third epidural when I first got down at his office he
came in , he said, “I’m probably going to have you see a surgeon.” 
And then, I said, “Well, can I have another injection first to see if
that’s going to” - - I said, “I did get some relief from it.” 

     I told him, I said, “I did get some relief from it and I’m hoping
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that this third injection will do it.” (T. 29-30).

The claimant’s recollection is that he did go back to work in accordance with the January

5, 2012, release of Dr. Sprinkle, and worked for approximately a week.  The claimant confirmed

that he showed up for work during the afore period.  The claimant added, regarding the afore:

     And like I said, my direct supervisor, Mr. Charles Powell, told
me, he said, “Well, Rickey, why don’t you go see your own
doctor.”  And so, that’s when I tried to, you know, go in and see
Dr. Betton, and they were booked. 

     And so, I went to the emergency room on the 11th, and they
gave me light-duty and told me to follow up and see my doctor. (T.
30-31).

The claimant went to the emergency room at Baptist Hospital.  In explaining why he went to the

emergency room, the claimant testified:

     Because one thing was, I was barely getting around, and that’s
the reason why my supervisor told me to go ahead on and see my
own doctor.  He said, “He’s not able to do this kind of work.” (T.
31).

The claimant denied having any dramatic change in his condition between January 5, 2012, and

when he was seen at the emergency room on January 11, 2012.  Regarding the afore, the claimant

offered:

     Actually, the treatment that Dr. Sprinkle gave me in my facet
joints didn’t help me at all, but since I’ve been taking these
injections, the epidurals in my disc, I’ve had some relief.  So, I
mean, I don’t know what to tell you on that, but Dr. Rosenzweig
told me that his personal opinion was that he - - matter-of-fact he
asked me, who did I see.  I said, “Dr. Sprinkle,” and he said, “my
personal opinion is,” he said, “my examination and the problems
that I see that you’re having with your hip and your back and your
groin area, and then, numbness in your foot,” he said, “that’s your
disc”. (T. 31-32).
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The claimant testified regarding the jobs he performed when he returned to the

employment of respondents in accordance with the January 5, 2012, release by Dr. Sprinkle:

     Well, like I said, I was in treating, but they hadn’t really just
directly assigned me back to my regular job yet, and I think, that
was that Thursday, that’s when I called in and went to the
emergency room and after I came back that’s when Mr. Maxey told
me, “We don’t have any light-duty out here.”

     No.  No, I wasn’t sitting around.  Basically, I was kind of like - -
Mr. Powell had me kind of like telling one of the new guys that was
working in my place, you know, kind of helping him resolve some
problems with the Water Plant. (T. 32).

As to his ability to continued physically performing the above job, the claimant testified:

     No, it wasn’t, but the only problem was, is that they said, you
know, since I couldn’t climb over the walls, they got containment
walls everywhere, they really didn’t want me in that department
because it was unsafe. (T. 32).

The claimant confirmed that following the January 11, 2012, visit to Baptist Hospital

emergency room, he started going to the VA Hospital and getting off-work slips.  The claimant

testified regarding his evaluation at the VA during his visits:

     Well, they did some evaluation, and they gave me - - some of
them gave me some injections, you know, like, I don’t know if it
was pain medicine or what the injections were in my back or my
buttock, and then, they gave me muscle relaxers and pain pills. (T.
33).

While the claimant testified that he did not have any additional MRI studies performed at the VA,

he did have some x-rays done.  

Regarding his assignment to do the tacking job, the claimant’s testimony reflects:

     Yes, sir.  That was when I asked Dr. Rosenzweig, could I
possibly try to go back in to work, because they told me that I had
to have some income coming in, in order to get a home
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modification. (T. 34).

The testimony reflects that the claimant performed the tacking job for two and a half days.  The

claimant testified regarding the afore:

     Well, part of it was training, and then, the other part, I guess, I
did perform the job for about maybe a couple of days. (T. 34).

The job consisted of taking a hammer and nailing a plate to the ties.  The claimant added:

     Yes, sir.  You have to line up your table with plates and you
have to keep up with the bed of ties that’s coming down.  You
know, like I said, they come down about every two or three
seconds - - and you that’s mostly just standing up for eight hours at
a time.  They did have a stool there, and it was uncomfortable, plus
was broken, and I was told that they were going to get another one,
but I never did get another stool.  But even at that, it was a lot of
reaching, a lot of twisting and turning and it just aggravated my
back and I wasn’t able to do it. 
(T. 34-35).

The claimant received his regular wages while performing the above job.  The testimony reflects

that at the time of the tacking job the claimant had been off work for approximately four (4)

months, since January 20102.  In explaining the mechanics of tacking something onto a tie, the

claimant testified:

     Sometimes you have to hit it twice.  It just depends on - - you
know, some of the wood is harder that the other. (T. 35). 

As to whether he started getting use of the job as time went on, the claimant’s testimony reflects:

     No, I had started having excruciating pain in my back and my
groin, and I told the direct supervisor there that, “Hey, I - - you
know, I don’t know how I’m going to be able to hold up on this.” 
And it was more of me really wanting to try to do it, because, like I
said, I was trying to save my home on modification, and I just
wasn’t able to do it. (T. 35). 

The claimant’s testimony reflects that respondents paid for the first epidural injection and
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that his personal insurance paid for the second injection.  The claimant denied getting into an

argument or crosswise with the nurse in his claim:

     No.  What happened with the second one was, is that I didn’t
even know that they wasn’t paying for it.  Ms. Mathis, the nurse
that was filing the appointments and everything, she had called and
left a message on my phone saying that, “Mr. Baker, this is Ms.
Mathis, and I was going to let you know that the insurance is not
going to pay for that second epidural.  And we’re going to move
your appointment up that you have scheduled.  We’re going to
move it up.”  So, I called her back and told her, I said, “Well, Dr.
Rosenzweig said that you guys probably wasn’t going to pay for
it.”  And he had already taken my personal information, because he
said that he wanted me to make - - (T. 36).

The claimant testified that Ms. Mathis informed him that respondents were not going to pay for

the second epidural injection.  In his response to Ms. Mathis, the claimant testified:

     No, I told her that I was going to get the other injection,
because Dr. Rosenzweig said that he figured that they might not
were going to pay for it.  So, they had already took my personal
insurance information to pay for the second one.  I said, “So, I’m
going to go ahead and take that injection and I have my
appointment,” like, he had it scheduled for my - - I told her, I said,
“Because I want to go ahead and see if I can get well.” (T. 37).

As far as notice of the nexus between the injection and his work-related injury being relayed to his

personal insurance carrier, Blue Cross-Blue Shield, the claimant testified:

     I think Blue Cross-Blue Shield called me and asked me about
some of the treatments that I had and I told here that it was work-
related, and they asked the name of the carrier, and I told them I
didn’t know, but I told them where I worked at and, I think, I told
them the date of the accident. 

     Well, they [Blue Cross-Blue Shield] had already paid for it, but
they called me afterwards, you know, about they wanted to get the
information, I guess, to get reimbursed for the treatment that I’ve
had. (T. 37-38).
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In comparing his condition at the time of the July 18, 2012, hearing to how it was on or

about January 5, 2012, the claimant’s testimony reflects:

     I’ve gotten better.  I’ve gotten some better.  I still have a lot of
pain.  I would rate my pain level and it varies, but like right now my
pain level is about a five and in the lower part of my back. (T. 38).

The claimant testified that at the time of the hearing he had not taken any pain medicine, and that

the above was typically his pain level.  The claimant added:

     Yes, sir and then, sometimes it gets worse.  It depends on what I
am doing, if I’m driving or sitting a long time or standing a long
time, it varies on even just going in the grocery stores. (T. 38).

As to any counseling by his doctor to shed some weight, the claimant testified:

     I asked Dr. Rosenzweig about, you know, me getting on a diet
program, he said, “Mr. Baker,” he said, “honestly,” he said,
“everybody that I talk to about dieting and everything, it really
showed no relevance.”  He said, “So, we’re not going to even go
into that.”  He said, “We just need to work on - - you know, what’s
important is your back.”(T. 39).

The claimant testified that his present weight is three hundred thirty (330) pounds, and that he has

lost some weight.  The claimant added:

     But I also took the initiative on my own.  I went to my first
appointment last week or week before last.  I got into the Move
Program at the VA.  That’s a program where they counsel you on
weight loss.  When I saw a psychiatrist - - (T. 39).

The claimant has worked as a nurse’s aide in the past, however testified that he is unable

to perform that job presently, explaining:

     No, because it requires a lot of lifting of the patients.  I’ve had
some in the past, two or three hundred pounds that I had to pick
up, you know, like a baby and I know that I couldn’t be able to do
that kind of work. (T. 40). 
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The medical in the record reflects that the claimant was initially seen at the emergency

room of Baptist Health Medical Center on May 7, 2011, in connection with the injury growing

out of the May 3, 2011, work-related accident.  At the time of the emergency room visit the

claimant complained of low back pain radiating down his left leg.  The claimant’s complaint was

diagnosed as a lumbar strain, for which he was provided Toradol, Flexeril, and Lortab, and

directed to refrain from lifting greater then five pounds for two weeks. (JX #1, p. 1-12).

On May 11, 2011, the claimant was seen by Dr. Brenda K. Covington, respondents’

designated medical provider, relative to the injury from the May 3, 2011, work-related accident. 

Following her examination, Dr. Covington assessed the claimant’s complaints as lumbar strain,

and  left hip strain/SI strain.  Dr. Covington.released the claimant to return to work as of the May

11, 2011, date.  Dr. Covington did impose restrictions on the claimant’s work activities, to

included limited standing or walking, limited overhead work, limited stooping and bending,

limited lifting, pulling and pushing up to ten (10) pounds. (JX #1, p. 14-16).  The claimant

underwent physical therapy pursuant to the referral of Dr. Covington. (JX #1, p. 17-18).  

During a June 7, 2011, follow-up visit to Dr. Covington, due to the assessment of low

back pain and left lower extremity radicular pain, following him examination, referred the claimant

for an MRI of the lumbar spine. (JX #1, p. 27-28).  The July 6, 2011, Westside Open MRI report

reflects, regarding the claimant:

IMPRESSION:

1. Degenerative disc disease at L4-5 with a left foraminal disc
protrusion, resulting in moderate inferior left foraminal
narrowing. 

2. Early degenerative facet arthropathy at L5-S1, resulting in
bilateral mild foraminal narrowing. (JX #1, p. 29-20).
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On August 2, 2011, the claimant was initially seen by Dr. W. Brent Sprinkle, D.O., at

Arkansas Specialty Orthopaedics.  Following his initial examination and review of diagnostic

studies, Dr. Sprinkle assessed the claimant’s complaints as lumbar degenerative disc disease,

lumbar myofascial pain, and lumbar facet mediated pain. (JX #1, p. 32-37).  Dr. Sprinkle arranged

for the claimant to undergo an MRI of the left hip without contrast at Westside Open MRI on

August 9, 2011. (JX #1, p. 38).  Thereafter, the claimant was referred by Dr. Sprinkle to Dr.

James C. Tucker, Jr., a Little Rock orthopedic surgeon, to assess the claimant’s left hip

complaints..

The claimant was seen by Dr. Tucker on August 24, 2011, pursuant to the above request

of Dr. Sprinkle.  The August 24, 2011, report reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
The patient is referred by Dr. Brent Sprinkle for evaluation of his
left hip.  He initially injured his back when he slipped while going
over a containment wall, and he is sent to evaluate his hip to ensure
there is no intraarticular pathology.  He has had an plain MRI.

PHYSICAL EXAMINATION:
On physical examination today, he has a slightly positive
impingement sign.  He has a positive flexion, internal and external
rotation, abduction test.  He does have some groin pain and
positive C sign.

RADIOGRAPHS:
We checked four views of the left hip.  Although he does not have
a significant cam lesion or significant osteoarthritic changes, I do
think that we need to obtain and MR arthrogram to rule out a labral
tear on his hip.
IMPRESSION/PLAN:
We are going to go ahead and schedule an MR arthrogram, and
then I want to see him back as soon as that is completed. (JX #1, p.
39). 
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The claimant underwent the MR arthrogram of the left hip on September 9, 2011, and was seen in

follow-up by Dr. Tucker on September 13, 2011.  The office note regarding the September 13,

2011, follow-up visit of the claimant with Dr. Tucker reflects that the MR arthrogram did not

show an obvious labral tear, and that the claimant was to follow-up with Dr. Sprinkle. (JX#1, p.

40-41).  

The medical in the record reflects that the claimant continued to treat with Dr. Sprinkle

following his September 13, 2011, evaluation by Dr. Tucker.  Upon returning to Dr. Sprinkle the

claimant ultimately underwent bilateral L4-L5, L5-S1 facet joint injections which were performed

by Dr. Carlos Roman on October 13, 2011. (JX #1, p. 48).  The office note relative to the

November 7, 2011, follow-up visit of the claimant to Dr. Sprinkle reflects, in pertinent part:

Lumbar facet injections it helped him for about a week or so as to a
hip and knee pain complaints of which I would defer to Dr. Tucker.

His has some numb tingling constantly does have a paracentral disc
herniation at L4-L5 in the foramen but he has and intact patellar
reflex and quadriceps weakness.

*          *          *

Assessment
Lumbar degenerative disc disease
Lumbar myofascial pain
Lumbar facet mediated pain
Lumbar strain

Plan
To repeat bilateral L5 L5-S1 facet joint injections
if this does not provide sustained relief the next option be facet
radiofrequency ablation, at that point he would likely be at MMI
from a lumbar spine standpoint.  (JX #1,p. 49). 

The limited duty restrictions remained in place.
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The claimant returned to Dr. Tucker on November 16, 2011, with continued complaints of

pain over the thigh and lateral hip without indication that the same was secondary to any type of

interarticular hip pathology.  Dr. Tucker concluded that from his standpoint he had nothing

further to offer. (JX #1, p. 56). 

On December 15, 2011, the claimant again underwent bilateral facet joint injections at L4-

5 and L5-S1, by Dr. Roman pursuant to the referral of Dr. Sprinkle.  The claimant was last seen

by Dr. Sprinkle on January 5, 2012.   The report relative to the afore visit reflects, in pertinent

part:

Assessment
Lumbar degenerative disc disease
Lumbar myofascial pain

Plan
He does have a small L4-L5 disc herniation to the left side on his
MRI however his clinical presentation is not consistent with L4
radiculopathy which could arise from this does herniation therefor I
have to conclude this disc herniation is not clinically relevant, his
back hip buttocks pain is really most consistent with degenerative
disc disease and aggravation of facet mediated pain

There is nothing objective to justify permanent work restrictions as
it relates to his work injury, he does have degenerative disease that
may at some point limit his ability to tolerate heavy demand
category work but it is not related to his work.

He can return to work regular duty

Has a 0% impairment rating

I will see him back as needed does not really have nothing else
further to offer him for nonoperative standpoint I think his
nonoperative treatment options have been maximized, I do not
think is a good candidate for lumbar surgery nor is he interested in
considering surgery. (JX. #1, p. 58-59). 
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The medical reflects that the claimant was seen at the emergency room of Baptist Health –

North Little Rock on January 11, 2012.  A return to work instructions sheet generated in

connection with the afore visit reflects that the claimant was restricted to working light duty for

five (5) days with no lifting greater than 20 pounds. (JX #3, p. 1).   

On January 18, 2012, the claimant was seen at the emergency room of Central Arkansas 

Veterans Health Care System in connection with his complaints of low back pain.  The claimant

was provided prescription medications and directed to follow-up with the Primary Care Clinic,

and to return to the ER if his symptoms worsened or persisted. (JX #1, p. 61-62).  The record

reflects the presence of a January 25, 2012, Progress Note relative to the claimant’s VA

emergency room visit in connection with his low back complaints.  The afore progress note

reflected that the claimant was excuse from work for twenty-one (21) days. (JX #1, p. 63).   The

evidence discloses that the claimant was again seen at the emergency room of the VA hospital on

February 15, 2012, and directed to remain off work for fourteen (14) days. (JX #1, p. 64). 

On April 16, 2012, the claimant was seen by Dr. Kenneth M. Rosenzweig, a Little Rock

orthopaedic, pursuant to a Change of Physician Order.   The April 16, 2012, report reflects, in

pertinent part:

He states that when he stepped over the containment wall at work
and his body twisted he has had ongoing pain for almost a year. 
Physical therapy was not particularly helpful.  He reports facet
injections did help for a few hours but they gave him no lasting
relief.  He has not worked since January.  There is no light duty
available to him. 

*          *          *

CURRENT MEDICATIONS:
Prevacid, Buprofion, Norvasc, Zyrtec, hydrocodone, muscle
relaxer.
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EXAMINATION:
The pain drawing indicates pain in the low back to the left hip.  He
is well developed, well nourished at 5 feet 9 inches tall and 333
pounds.  Blood pressure is 164/98.  Pulse is 86.  He has absent
reflexes with minimal root tension findings.  He is diffusely tender
at the mid border of the sacrum off to the left.  There is a negative
FABER maneuver, but there is a positive Kemp maneuver left
greater than right.  There is no noted atrophy with intact pulses in a
flexed posture with an antalgic gait.

STUDIES REVIEWED:
Plain radiographs of the lumbar spine reveal degenerative disk
collapse at T11-T12.  He has normal lordosis with no disk space
collapse throughout the lumbar spine.  There is no evidence of
fractures, spondylolisthesis.  There is moderated spondylitic disease
in the lower back area.  Hip joints are intact.  The SI joints are
minimal changes.  The pelvic x-rays show on significant pathology
of the pelvis. 

There are no diagnostic reports to review.  There are a limited
number of records.  Arkansas Speciality ruled out hip pathology as
the buttock pain.  A reference to the MRI shows degenerative
changes at L4-L5 with a left sided foraminal disk protrusion. 

IMPRESSION:
Facet sprain versus sacroiliac sprain.

PLAN/RECOMMENDATIONS:
1. He reports that he did have relief from the facet blocks but

they did not last very long.  Based on that history and
today’s clinical examination he may be a candidate for
radiofrequency.  Repeat spinal intervention with attention to
the lower facet joint and/or SI joints will be considered.  If
there is a good anesthetic response, radiofrequency can be
considered for more advanced treatment.

2. Physical therapy to maintain flexibility and muscle tone will
be continued.

3. Gabapentin was added to his medications.
4. Mr. Baker was very distraught today.  He has not received

any income.  He has no money to work with.  He would like
to return to work but cannot perform the job that he had
been performing for the last 20 years.  With the documented
change of physician through the commission, I would
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recommend further treatment to facilitate his outcome. (JX
#1, p. 66-67).

Dr. Rosenzweig provided a limited duty release on behalf to the claimant in connection with the

April 16, 2012, evaluation. (JX #1, p. 68).   Additionally, the claimant was referred to physical

therapy by Dr. Rosenzweig. (JX #1, p. 70).   The record also reflects an undated limited duty

release relative to the claimant from the Central Arkansas Veterans Healthcare System. (JX #1, p.

69).

The claimant was again seen by Dr. Rosenzweig on May 3, 2012.  The report of the same

date generated in connection with the claimant’s May 3, 2012, visit, reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Baker returns in follow-up.  He is developing increasing back
pain and increasing leg pain.  He started having radicular symptoms
down into his calf.  The foot is now burning.  He is not able to
return back to work at light duty.  His pain level has escalated to an
8/10.  He states that he has 5 weeks of therapy left.  He states that
he went to the emergency room last week because of severe pain. 
He had a pain injection and stayed in bed for a few days.

I gave him a light duty release at his last visit but he was not able to
use this as it was “all or none” fo r him to return to work.  He does
not want to lose his job.  He feels that there is a lot of tension.  For
the past three months he has not had any pay.  He feels that he is
going to lose his home and his car.  He states that he is five months
behind on his mortgage.  He has friends that are helping to pay for
his car at this time.  He would have been with the company for 20
years in the next month.  This appears to be a frustrating issue for
him.

H has a deep groin pain on the left side.  He is not resting well. 
The facet joints injection we offered was canceled.  He states that
when the returned to work they made him work his regular job.  He
has numbness in his foot.  He is not able to improve his recovery
with the medication.

With reference to his MRI report, he does have a left sided disk
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protrusion at L4-L5.  His radicular symptoms are consistent with
his current complaints.

*          *          *

EXAMINATION:
Blood pressure is still elevated at 209/117.  Reflexes are intact at
the knee and absent at the ankle.  He has significant root tension
findings on the left with a positive Lase`gue’s maneuver.  He has a
marked antalgic gait with a flexed posture.  He is no obvious
distress.  He appears very frustrated.  He appears anxious.  He wife
is present with him today and she feels the same. 

IMPRESSION:
Disk herniation with radiculitis and chronic low back pain that is
possibly facetogenic in origin. 

PLAN/RECOMMENDATION:
1. Epidural steroid injections will be considered for his acute

inflammation.
2. Facet blocks with radiofrequency will be considered if

indicated.
3. I would like to perform the epidural steroid injection first to

quiet down his radicular component of the L5 nerve root. 
His hypertension is poorly controlled based on the
measurements here.  He will check back with his primary
care physician to see what medications can be used.  His
hypertension may be particularly pain driven.  This will be
scheduled expeditiously when approved. (JX #1, p. 71-72).

The claimant underwent the first lumbar epidural steroid injection at L4-5 to the left

without contrast on May 16, 2012, at Arkansas Surgical Hospital by Dr. Rosenzweig. (JX #1, p.

74-75).  A June 28, 2012, the claimant was seen by Dr. Rosenzweig.  The report relative to the

afore visit reflects, in pertinent part:

HISTORY OF PRESENT ILLNESS:
Mr. Baker returns in follow-up of his back, hip, and leg pain.  He is
over 13 months out from his claim.  To recapitulate, he was treated
elsewhere at Arkansas Specialty for an extended period of time.  He
was released at MMI and then put in for a change of physicians.  I
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first saw Mr. Baker on or about April 16.  He was offered
injections.  He has not had a second epidural steroid injection.  He
reports he is feeling some better.  He is 30% better overall.  With
the combination of physical therapy and injections, he feels like he
is improving.  He is still having some numbness in the left foot.  He
reports that he would like to have another injection to try and
potentiate the efficacy of spinal intervention. 

.       .     .    His case manager, Stacy Mathis, presents for the first
time.  She waited outside the room to discuss the case after the
procedure.

Mr. Baker continues to have pain and difficulties.  He has tried to
increase his activities at home.  He tried to mow the yard but had
increasing pain with numbness in his foot.  He has not returned to
work since his injury.  He does not feel that he can do his
previously described job.  He had been with the company almost 20
years at the time of the injury. 

*          *          *

EXAMINATION:
He is well developed, well nourished at 5 feet 9 inches tall and 330
pounds.  He does not appear in significant distress.  He reports his
pain level as a 4/10.  Reflexes are symmetric in the knee and ankle
although the right knee is slightly decreased compared to the left. 
There is a slight Las`egue’s maneuver on the left but he does not
flip with root tension findings.  There are no motor deficits and no
restriction of hip motion.

IMPRESSION:
1. Back, hip, and leg pain with ongoing difficulties despite

treatment to date.
2. Foraminal disk protrusion with foraminal narrowing at L4-

L5.

PLAN/RECOMMENDATION:
1. His tests are almost a year old.  He may require

updated diagnostics.  We discussed treatment
options including a third injection to continue
nonsurgical treatment.  A surgical consultation may
be helpful with respective to definitive treatment.

2. An updated MRI will be obtained.
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3. He asked for a prescription of hydrocodone which
was provided for him today.

4. He was discharged for a return to follow-up after his
procedure.

ADDENDUM:
After discussing with Ms. Mathis, the nurse case manager assigned
to this case, she indicated that she would like a return to work form
with restrictions.  I believe that he can work sedentary to light duty
if available to him.  It is unclear if Mr. Baker desires to return to
work.  At the time of this dictation, Mr. Baker has returned
unbeknownst to me and had a long discussion with the registered
nurse in this office.  He appeared to have been quite emotional. (JX
#1, p. 76-77).

Dr. Rosenzweig authored a work limitation slip on behalf to the claimant on June 28, 2012, which

included no lifting over ten pounds and no continuous bending, lifting, or twisting.  The document

also provided that the claimant be allowed to sit/walk on level surface and that he would need an

opportunity to continue physical therapy. (JX #1, p. 78).   

The claimant’s next scheduled follow-up appointment with Dr. Rosenzweig was July 26,

2012.   The claimant was again seen by Dr. Rosenzweig on July 12, 2012.  During the afore visit,

Dr. Rosenzweig expanded the restrictions on the claimant’s employment activities. (JX #3, p.3-4).

Subsequent to the hearing respondents obtained additional medical records of the claimant

relative to the medical treatment he received at the VA.  The records had sought by respondents

prior to the hearing.  Over the objections, the records are included in this hearing record as

Respondents Exhibits, and are bluebacked.     

     After a thorough consideration of all of the evidence in this record, to include the testimony of

the witness, review of the medical records and other documentary evidence, application of the

appropriate statutory provisions and applicable case law, I make the following:
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FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 3, 2011, the employment relationship existed when the claimant 

sustained an injury to his lumbar spine arising out of and in the course of his employment, during

which time he earned wages sufficient to entitle him to weekly compensation benefits of

$575.00/$431.00, for temporary total/permanent partial disability.

3. On March 12, 2012, a Change of Physician Order was entered by the Medical 

Cost Containment Department of the Arkansas Workers’ Compensation Commission designating

Dr. Kenneth Rosenzweig as the claimant’s treating physician.

4. The claimant was temporarily totally disabled for the periods commencing 

January 12, 2012 through May 3, 2012, as a result of the May 3, 2011, compensable injury.

5. Medical treatment rendered to the claimant under the care and at the directions of 

Dr. Kenneth Rosenzweig, to include diagnostic studies and epidural steroid injections, is

reasonably necessary in connection with the treatment of the May 3, 2011, compensable injury.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the claimant’s compensable injury of May 3, 2011.

7. The Veterans Administration medical records of the claimant, which were 

obtained and submitted subsequent to the hearing had been requested prior to the hearing.  The

afore records are bluebacked and  herein designated as a part of the record as an exhibit of the

respondents.

8. The respondents have controverted the claimant’s entitlement to temporary total 

disability benefits subsequent to January 11, 2012, as well as any reasonably necessary medical
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treatment incurred subsequent to January 11, 2012.

CONCLUSIONS

The compensability of the claimant’s May 3, 2011, work-related accident and subsequent

low back injury is not disputed.  The claimant asserts that he is entitled to additional temporary

total disability benefits and medical benefits as a result of the afore.  The claimant seeks the afore

corresponding workers’ compensation benefits as well as controverted attorney fees. Respondents

maintain the position that the claimant was released at maximum medical improvement with a 0%

impairment rating on January 5, 2012, and that all appropriate benefits have been paid.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Medical Treatment

As noted above, the compensability of the claimant’s May 3, 2011, accidental injury is not

disputed.  Likewise, there is not a dispute regarding the mechanics of claimant’s May 3, 2011,

accidental fall.  Further, there is not a dispute regarding the various job duties discharged by the

claimant during the course of his employment with respondent-employer prior to the May 3,

2011, accidental fall and injury, and afterwards.  

The employer is mandated to promptly provide for an injured employee such medical

treatment as may be reasonably necessary in connection with the injury received by the employee. 

Ark. Code Ann. §11-9-508 (a) (Repl. 2002).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Dalton v. Allen Engineering Co., 66 Ark.

App. 201, 989 S.W.2d 534 (1999).  The employee has the burden of proving by a preponderance
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of the evidence that the medical services are reasonably necessary.  The afore medical services

may include that necessary to accurately diagnose the nature and extent of the compensable

injury; to reduce or alleviate symptoms resulting from the compensable injury; to maintain the

level of healing achieved; or to prevent further deterioration of the damage produced by the

compensable injury.  Jordan v. Tyson Foods, Inc. 51 Ark App. 100, 911 S.W. 2d 593 (1995);

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

While Dr. Sprinkle released the claimant from his care as having reached maximum

medical improvement with a 0% anatomical impairment on January 5, 2012, the credible evidence

in the record reflects that the claimant remained symptomatic subsequent to the May 3, 2011,

compensable injury, to include the entirety of the time treatment was administered by and at the

directions of Dr. Sprinkle.  The claimant was diagnosed with a herniated disc at L4-L5 on the left

side pursuant to MRI of the lumbar spine.  Although the claimant was referred by Dr. Sprinkle to

an orthopedic physician, Dr. James C. Tucker, in connection with his left hip complaints, he was

not seen by an orthopedic physician in connection with the diagnosed herniated disc until the

Change of Physician Order was entered and he came under the care of Dr. Kenneth Rosenzweig.

The claimant sought and obtained medical treatment at the emergency rooms of Baptist

Health System, in North Little Rock, and the VA, in connection with the May 3, 2011,

compensable injury after being released from the care of Dr. Sprinkle on January 5, 2012.  The

evidence preponderated that the medical treatment rendered to the claimant by medical providers

subsequent to January 5, 2012, was reasonably necessary in connection with the treatment of his

May 3, 2011, compensable injury.  Respondents are liable for the cost of any incurred unpaid

medical bills in connection with the treatment of the claimant’s May 3, 2011, compensable injury
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subsequent to January 5, 2012.  The evidence discloses that after coming under the care of Dr.

Rosenzweig the claimant received active medical treatment in connection with the compensable

May 3, 2011, injury.  The clamant received some relief from his symptoms while under the care of

Dr. Rosenzweig and as a result of the treatment administered by and at the direction of same.

Respondents have controverted the afore benefits. 

Temporary Total Disability Benefits

The evidence preponderates that the claimant sustained an unscheduled injury to his

lumbar spine in the May 3, 2011, compensable accident, as well as injuries to the left elbow.  The

claimant continued to discharge employment duties following his accident, though with work

restrictions.  On January 5, 2012, the claimant was released to full duties by Dr. Sprinkle.  Upon

returning to full duties pursuant to the release of Dr. Sprinkle, the credible and undisputed

evidence in the record reflects that the claimant continued experience residuals for the

compensable injury which restricted and limited his ability to perform his assigned job duties.  

Temporary total disability for unscheduled injuries is that period within the healing period

in which the claimant suffers a total incapacity to earn wages.  Arkansas State Highway and

Transportation Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing

period is that period for healing of an injury which continues until the claimant is as far restored as

the permanent character of the injury will permit. Georgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W.2d 677 (1998).  A claimant’s healing period has not ended when treatment is being

administered to the healing and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30

Ark. App. 200, 785 S.W.2d 51 (1990).

In the present claim, while Dr. Sprinkle declared the claimant at maximum medical
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improvement as of January 5, 2012, from the May 3, 2011, compensable injury, the evidence

preponderates that the claimant had not reached the end of his healing period as of the January 5,

2012, release.  As noted above, the claimant remained symptomatic from the compensable injury

and was not physically capable of performing his assigned job duties, a fact recognized by his

immediate supervisor.  Additionally, the claimant sought and obtained medical treatment from

emergency rooms in connection with the compensable injury beginning January 11, 2012. Indeed,

the claimant sought and obtained medical treatment on January 11, 2012, and remained under the

active treatment of medical providers in connection with the injuries growing out of the May 3,

2011, compensable accident.  The claimant was unable to work due to residuals of the

compensable injury from January 12, 2012, and continuing until May 3, 2012.  During the afore

period the claimant was receiving active medical treatment in connection with the May 3, 2011,

compensable injury.  The claimant has sustained his burden of proof by a preponderance of the

credible evidence that the remained totally incapacitated from engaging in gainful employment and

within his healing period from January 12, 2012, and continuing through May 3, 2012, as well as

correspondingly entitled to the payment of temporary total disability benefits.  Respondents have

controverted the afore benefits.    

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $575.00, for the period commencing

January 12, 2012, and continuing through May 3, 2012, as a result of the May 3, 2011,

compensable injury.  Said sums accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,
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hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the May 3, 2011, compensable injury, to include medical related travel.

Maximum attorney fee is herein awarded to the claimant’s attorney on the indemnity

benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This Award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid. 

IT IS SO ORDERED.

______________________________________________
 ANDREW L. BLOOD
 ADMINISTRATIVE LAW JUDGE


