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STATEMENT OF THE CASE

This matter comes before the Commission on briefs submitted by Claimant and

Respondents No. 1.  A prehearing conference took place on February 6, 2012.  An order

entered that same day pursuant to the conference has been blue-backed to the record.

The parties agreed that no hearing was necessary.  Therefore, the order set a briefing

schedule and outlined the following:

Stipulations

The prehearing conference order sets forth six stipulations of the parties, which I

accept:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The employer/employee relationship existed on April 2, 2005, when Claimant

sustained multiple compensable trauma injuries, including those to his back

and left shoulder.

3. Claimant’s average weekly wage of $867.35 entitles him to the maximum

compensation rates of $466.00/$350.00.

4. This claim has been accepted as compensable, including the matter of

permanent and total disability.

5. Respondent No. 2 has accepted permanent and total disability and took over

payment of indemnity benefits in this matter on July 3, 2009.

6. Claimant has been assigned a six percent (6%) impairment rating to the

body as a whole associated with his shoulder injury and four different

impairments associated with his lumbar spine and internal injuries.

Issues

The sole issue listed in the prehearing conference order reads:

1. Whether Claimant is entitled to reimbursement for mileage to and from the

pharmacy for medications and/or supplies that are reasonable and

necessary for treatment of his compensable injuries.

Neither party objected to how the issue was framed.  At the prehearing conference, I was

led to believe by the parties that a hearing would not be necessary because the issue was

strictly a legal one–whether such mileage is reimbursable under the Arkansas Workers’

Compensation Act.  In order for this to be the case, Respondents No. 1 would not be
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1In their attempt to establish this, Respondents No. 1 in their brief list
pharmacies that they assert are within 10 miles of Claimant’s home.  Even if I did not
modify the issue, I could not consider this “evidence” under Ark. Code Ann. § 11-9-705
(Supp. 2011)(which requires that the Commission when “making an investigation or
inquiry” do so “in a manner as will best ascertain the rights of the parties”); and frankly,
their need to make such an argument and to include this in their brief should have
alerted them that the issue as originally phrased was not a proper one to be considered
strictly on briefs.

contending that the mileage in this case is unreasonable and/or unnecessary (the phrasing

already assumes that they concede that the items obtained from the pharmacy were

reasonable and necessary).  This is borne out by their third contention: “Respondents No.

1 are unaware of any requirement to pay mileage associated with Claimant’s trips to his

pharmacy . . . If there is such a requirement, Respondents No. 1 stand ready to pay such.”

However, in their brief, Respondents No. 1 have argued that very thing:  that even if such

mileage is reimbursable under the law, they should not be responsible for it in this case

because Claimant did not use the pharmacy that is closest to him.1  I was thus left with two

options:  (1) decline to issue an opinion on the briefs and schedule an evidentiary hearing;

or (2) amend the issue to one that could be addressed on the briefs.  In light of the efforts

of the parties in submitting briefs, and for the sake of judicial economy, I opted for the

latter.  Thus, the issue I am addressing has been amended to read as follows:

1. Whether Claimant is entitled to reimbursement for mileage to and from the

pharmacy for medications and/or supplies that are reasonable and necessary for

treatment of his compensable injuries, provided that said mileage was itself

reasonable and necessary.

Contentions

The contentions of the parties are as follows:
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Claimant:

1. Claimant contends that he sustained a compensable injury arising out of and

in the course of employment with the respondent on or about April 2, 2005.

2. Claimant contends entitlement to workers’ compensation benefits as set forth

in the issues response in the Prehearing Memorandum, and specifically,

reasonable, necessary, and related medical expenses in the form of mileage.

It is alleged that this will be a legal issue and will not, assuming there are

certain stipulations of fact, require a live hearing on the Court’s docket.

3. All other benefits are reserved under the Act, including future additional

medical and/or indemnity benefits.

Respondents No. 1:

1. Respondents No. 1 contend that all appropriate benefits have been and are

continuing to be paid with regard to this matter.

2. Respondents No. 1 have paid mileage associated with Claimant’s medical

care.  Respondents No. 1 are unaware of any requirement to pay mileage

associated with Claimant’s trips to his pharmacy.  Claimant’s counsel has

been asked to provide case law or Commission Rules or requirements for

such, but to date, has no such requirement.  If there is such a requirement,

Respondents No. 1 stand ready to pay such.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include documents and other matters

properly before the Commission, the following findings of fact and conclusions of law are

hereby made in accordance with Ark. Code Ann. § 11-9-704 (Repl. 2002):
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1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant is entitled to reimbursement for mileage to and from the pharmacy

for medications and/or supplies that are reasonable and necessary for

treatment of his compensable injuries, provided that said mileage was itself

reasonable and necessary.

CASE IN CHIEF

Summary of Evidence

As set forth in the prehearing conference order, the stipulated record in this matter

consists of the prehearing order, along with the briefs submitted by the parties.  These

have been blue-backed to the record and, in accordance with Sapp v. Tyson Foods, Inc.,

2010 Ark. App. 517, ___ S.W.3d ___, have been served on the parties in conjunction with

this opinion.

Discussion

Whether Claimant is entitled to reimbursement for mileage to and from the

pharmacy for medications and/or supplies that are reasonable and necessary for

treatment of his compensable injuries, provided that said mileage was itself

reasonable and necessary.

Claimant has alleged that Respondents No. 1 should reimburse him for mileage he

has incurred in traveling to and from the pharmacy in order to obtain medicines and/or
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supplies that are reasonable and necessary to treat his compensable injuries.

Respondents No. 1 deny that the law provides for such reimbursement.

In passing Act 796 of 1993, the General Assembly made it plain that the provisions

of the Arkansas Workers’ Compensation Act are to be strictly construed by the

Commission and the courts.  See Ark. Code Ann. § 11-9-704(c)(3) (Repl. 2002); Duke v.

Regis Hairstylists, 55 Ark. App. 327, 935 S.W.2d 600 (1996).  “Strict construction means

narrow construction and requires that nothing be taken as intended that is not clearly

expressed.”  Hapney v. Rheem Mfg. Co., 341 Ark. 548, 26 S.W.3d 771 (2000).

AWCC Advisory 89-2 (Updated) reads in pertinent part:

The Arkansas Workers’ Compensation Commission (AWCC) approves
mileage reimbursement rates as medical expenses related to an injury or
illness arising out of an in the course of employment.

For actual miles drive to and from medical providers on and after May 1,
2008, the reimbursement rate is 43¢ per mile.

Travel must be as a result of job-related injuries and meet all
reasonableness requirements established by law, the AWCC, and the
courts.

Respondents No. 1 have argued that the above provision does not support Claimant’s

position because:  (1) it was not promulgated in accordance with Ark. Code Ann. § 11-9-

205 (Repl. 2002); (2) even if it were duly promulgated, it does not authorize reimbursement

for trips to and from pharmacies because these entities are not “medical providers” (a term

that I note is not defined in the Arkansas Workers’ Compensation Act).

This position is misplaced, for the above advisory is not the authority for the

Commission ordering the reimbursement of mileage.  In Ramirez v. Todd Christen Const.
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Co., 2009 AWCC 35, Claim No. F603156 (Full Commission Opinion filed March 3, 2009),

the Full Commission awarded the payment of medical mileage incurred by the claimant in

that case.  In so doing, the Commission did not cite AWCC Advisory 89-2 as the basis for

doing so, but instead cited Ark. Code Ann. § 11-9-508 (Repl. 2002)–the statute dealing

with  a claimant’s entitlement to medical treatment.  See also Todd v. Amfuel, 2002 AWCC

85, Claim No. F006525 (Full Commission Opinion filed April 17, 2002)(Nonpayment of

medical mileage subject to late payment penalty in Ark. Code Ann. § 11-9-802(e)).  That

being the case, I note that in listing the types of things a Claimant is entitled to as part of

medical treatment, § 11-9-508(a) includes:

such medical, surgical, hospital, chiropractic, optometric, podiatric, and
nursing services and medicine, crutches, ambulatory devices, artificial
limbs, eyeglasses, contact lenses, hearing aids, and other apparatus as
may be reasonably necessary in connection with the injury received by the
employee.

(Emphasis added)  If claimants are entitled to reimbursement for mileage in connection

with visits to physicians, physical therapists, etc. in connection with treatment of a

compensable injury–which is well-settled–it would clearly follow that they are likewise

entitled to reimbursement for mileage expended in order to obtain any of the above-listed

items–including medication.

This is borne out by case law.  The Commission in Ramirez, supra, wrote:

Here, the claimant suffered compensable bilateral hip, right arm, and back
injuries, and was treated with diagnostic testing, prescription medication,
and physical therapy which the medical record clearly shows was necessary
to treat, stabilize, and maintain the claimant’s status.  Furthermore, the Full
Commission finds that the claimant’s mileage to and from these
medical treatments is compensable.  The Full Commission specifically
finds that the medical treatment from Drs. Hasan and Gruenwald, for the
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claimant’s hip injury including physical therapy and prescriptions for
Celebrex and Naproxen, was reasonably necessary medical treatment, for
which the respondent is liable.

(Emphasis added)  In making the above finding, the Full Commission in its unanimous

opinion awarded mileage in connection with the treatment received by the claimant–with

such treatment including the provision of prescription medication.  The Commission did not

decline to award mileage for visits to pharmacies, despite the fact that it was part of the

claim.  In the administrative law judge opinion on that claim that was filed on August 27,

2008 (which was reversed by the Full Commission in the above opinion), the undersigned

noted that part of the mileage claim (per the claimant’s Exhibit 1 and his testimony)

included mileage to pharmacies.  See Ramirez v. Todd Christen Const. Co., Claim No.

F603156 (Administrative Law Judge Opinion filed August 27, 2008).

To the extent that there was any ambiguity in the law in the aftermath of Ramirez,

it was undoubtedly settled in a later claim.  In Virgil Furr v. Bechtel Power Corp., Claim No.

E405149 (Administrative Law Judge Opinion filed September 8, 2009), the undersigned

noted that the claim in that case for medical mileage “is for visits to pharmacies, therapy,

doctor appointments, diagnostic procedures and hospital treatments.”  On appeal, the

Commission wrote:

The Full Commission also finds that the treatment of record provided the
claimant beginning January 10, 2005 until the claimant’s death in December
2007, was reasonably necessary in connection with the compensable injury.
This reasonably necessary treatment of record includes prescription
medication and mileage.

Virgil Furr v. Bechtel Power Corp., 2010 AWCC 98, Claim No. E405149 (Full Commission

Opinion filed June 18, 2010) (Emphasis added).  By memorandum opinion, the Arkansas
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Court of Appeals affirmed this decision in toto.  See Virgil Furr v. Bechtel Power Corp.,

2011 Ark. App. 333, ___ S.W.3d ___.  In both Ramirez and Furr, the Commission awarded

mileage for visits to the pharmacy–and did not treat it differently from any other treatment-

related mileage.  In light of this precedent, and in accordance with § 11-9-508, I find that

a claimant is entitled to reimbursement for mileage to and from a pharmacy for medications

and/or supplies that are reasonable and necessary for treatment of his compensable

injuries, provided that said mileage was itself reasonable and necessary.

CONCLUSION

Judgment is hereby entered in accordance with the findings of fact and conclusions

of law set forth above.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge  


