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STATEMENT OF THE CASE

A hearing was held on November 16, 2011, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on November 15,

2011.  The Pre-hearing Order set forth the stipulations offered by the parties and

outlined the issues to be litigated and resolved at this hearing.  A copy of the Pre-

hearing Order was made Commission’s Exhibit No. 1 to the hearing record.  The

following stipulations as submitted by the parties in the Pre-hearing Order are

hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 27, 2007, when the claimant sustained a compensable

injury to her left shoulder, arm, and hand.

3. Based on an average weekly wage of $384.30, the claimant would be

entitled to compensation rates of $256.00 for temporary total disability

benefits and $192.00 for permanent partial disability benefits.

4. Respondents have accepted and made payments toward a 12%

permanent impairment rating.

5. If the claimant is found to be permanently and totally disabled, she

would not be entitled to benefits prior to August 20, 2009.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical benefits.

2. Claimant’s entitlement to temporary disability.

3.  Claimant’s entitlement to permanent disability.

4. Controversion and attorney’s fees.

5. All other issues are reserved.

The record consists of a one volume transcript of the February 9, 2012,

hearing, consisting of the testimony of Rose Butler, Harold Butler, Margaret Ann

Wright, Shawn Higgenbotham, Vivian Nicholson, and all documentary evidence
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consisting of Commission’s Exhibit No. 1 (Pre-hearing Order filed November16,

2011); Claimant’s Exhibit No. 1-A (Medical Records with Index - 1/5/2012):

Claimant’s Exhibit No. 1-B (Medical Records with Index - 12/29/2011); Claimant’s

Exhibit No. 2 (Letter from Dr. Hefley to Dr. Ackerman); Claimant’s Exhibit No. 3-A

(DVD); Claimant’s Exhibit No. 3-B (DVD); Respondents’ No. 1 Exhibit No. 1

(Abstract of Medical Exhibit); Respondents’ No, 1 Exhibit No. 2 (Medical Records

with Index); Respondents’ No. 1 Exhibit No. 3 (Non-Medical Records with Index);

Respondents’ No. 2 Exhibit No.1 (Letter of Christy King - 1/26/2012).  In addition,

I have incorporated by reference the deposition of Charles Davidson dated March

1, 2012, which is maintained separately in the Commission file.

SUMMARY OF EVIDENCE

Rose Butler is 69 years of age.  She is five foot four inches tall and weighs

approximately 230 pounds.  At the time of her accident, she weighed 210 pounds.

She completed the eleventh grade and got her GED 18 years later.   She later

completed one college-level computer class in 1997.  She was employed by the

Lake Hamilton School District in the school cafeteria.  She worked seven hours per

day. Her job duties included preparation and serving food, including lifting tables,

sweeping, mopping, and helping in the dish room.  She was required to push, pull,

lift, bend, or any other duties assigned by the manager.  Butler had a prior work

history which also required heavy lifting and extended periods of standing.  On

November 27, 2007, Butler was preparing food for the children when she slipped

and hit her left arm on the corner of a stainless steel table and her right knee on the
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cement floor. She was taken to Business Health and was treated by Dr. Atta and Dr.

Ramsey.  She was referred to Dr. Young and Dr. Meador.  She was referred to Dr.

Burba by her family physician.  Dr. Burba referred her to Dr. Ackerman.

Butler has testified that her knee has gotten worse and she has had no

treatment for her knee.  She explained that she received treatment for her shoulder

and her wrist.  She underwent two surgeries on her arm and a maneuver under

anesthesia to break up the scar tissue.  She also had surgery on her wrist.  All of

her medical bills were paid by the workers’ compensation insurance company.

Butler continues to have problems with her left arm.  She explained that she

can no longer do anything without having a tremor in her left arm.  She takes

Diazepam and Hydrocodone.  She testified that she has continuous pain from her

shoulder blade to her back bone and all the way to her fingertips.  She has RSD in

her left hand which causes her hand to remain swollen.  She cannot lift anything

with her left hand.  She can no longer cook, clean, do yard work, or perform her

previous leisure activities, i.e. crochet.  

Butler testified that the pain has never gone away.  The tremors began on

June 24, 2009.  Her first tremor was during the functional capacity evaluation.  She

explained that she became physically ill during the exam from the pain causing her

to vomit during the exam and afterwards.  She explained that the tremors lasted

three hours that day.  Her tremors normally last from an hour to three to four hours.

She never had any problems with her left arm, elbow, wrist, or hand before the work

injury.  
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Butler attempted to return to work on August 19, 2009.  She worked until

lunchtime and was taking Cymbalta and Gabapentin.  She had to quit because she

was in a lot of pain and had a tremor.  

On cross-examination, Butler explained that she had returned to light duty

shortly after her injury and worked until January 29, 2008, on light duty without

using her left hand.  She was taken off work for the rotator cuff surgery.  She

testified that when she attempted to return to work on August 19, 2009, she had a

tremor.  She explained that after her attempt to return to work, her tremors began

occurring closer in time.  

Harold Butler testified that he is the claimant’s husband.  He testified that

prior to the work injury, his wife was an active person.  He explained that she can

no longer do anything that requires two hands.  She complains of pain all of the

time and cries up to six times a day.  The pain makes her get sick at times.  He

testified that she had her first tremor after the functional capacity evaluation which

had made her sick.  

Margaret Ann Wright testified that she was the Cafeteria Manager at Lake

Hamilton School District.  She was the claimant’s immediate supervisor.  She

testified that the claimant had problems with her coworkers and made complaints

of magnified and exaggerated symptoms.  She was provided light duty work after

the injury in November of 2007, for a period of approximately two months until her

shoulder surgery.  Wright never witnessed a tremor, but was aware of her left arm

problems because the claimant complained of pain and wore a sling.  
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Shawn Higgenbotham testified that he has been the Associate

Superintendent of the Lake Hamilton School District for six years.  In November of

2007, he was the Assistant Superintendent for Finance and Personnel.  On

September 1, 2009, he held a meeting with the claimant , her husband, and Ms.

Nicholson.  He held the meeting to address issues concerning the claimant’s job

performance and expectations that had arisen since August of 2009.  He explained

that he was direct at explaining her job duties.  He explained that she had absences

for every contract day in that fiscal year except August 19th.  She never provided

any written medical excuse.  He explained that she would have been provided work

that she could perform with one hand and offered her part-time employment or

partial days.  Butler had never had a tremor in his presence.  

Vivian Nicholson testified that she is employed as the Child Nutrition Director

for the Lake Hamilton School District.  She is the administrator of all the food

services and cafeterias in the district.  She was present when the claimant fell on

November 27, 2007.  She recalled that Butler had injured her right knee.  She

testified that Butler was provided light duty with work using one hand.  She testified

that she had worked with the claimant for several years.  She explained that she

had seen her upset and that when she was confronted about different incidents, she

cried.  She called the claimant on July 31, 2009, to talk to her about returning to

work and her restrictions.  When Butler cried and told her that she didn’t see how

she could go back to work, Nicholson assured her that they would work with her to

figure out what could be done.  Butler did not come in for the orientation on August
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3, 2009.  She moved her to a new kitchen for August 19th to give her a fresh start.

She started her on very light duty tasks.  She explained that the claimant became

very emotional and upset.  She talked about her arm hurting, but she did not

observe a tremor.  She explained that she has never observed a tremor.  Nicholson

called for the school nurse when she was unsuccessful in calming the claimant

down.  She recalled that her blood pressure was a little too high.  The claimant

called someone to pick her up and she left mid-morning.   She has not returned to

work since that day.  She was present at the September 1 meeting with

Higgenbotham.  At that meeting, the claimant was told that they had a job for her

within her restrictions.  Nicholson testified that she relied on what the workers’

compensation representatives told her concerning the claimant’s return to work and

was not aware of any of the medical reports concerning the claimant. 

Medical records reflect that the claimant initially treated with St. Joseph’s

Business Health and was referred to Dr. Young with Orthopedic Associates of

Arkansas.  She underwent rotator cuff repair, a left carpel tunnel release, and a

manipulation of the left shoulder.  She continued to have symptoms from her upper

extremity and on March 3, 2009, she was referred to Dr. Annette Meador.  Dr.

Meador diagnosed her with possible reflex sympathetic dystrophy and cervical

radiulopathy.  She recommended stellate ganglion blocks and physical therapy.  On

June 1, 2009, the claimant returned for a follow-up with Dr. Meador after her last

stellate ganglion block of May 1, 2009.  She reported that she was better than prior

to the first evaluation in March of 2009.  It was noted that she no longer notes
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coolness of the left hand and no discoloration.  Meador recommended a functional

capacity evaluation.  On June 24, 2009, she underwent a functional capacity

evaluation, but completed the testing with unreliable results.  On July 20, 2009, Dr.

Young noted that he agreed with Dr. Meador that the claimant had reached

maximum medical improvement.  He noted that Meador thought she might be

capable of sedentary work, but that he did not agree that she was going to be able

to return to work in light of her age.  On September 20, 2009, Dr. Young referred

the claimant to Dr. Pellegrino, a neurologist, for an evaluation of a tremor that had

developed in her upper extremity.  On October 19, 2009, Dr. Young recommended

that she be off permanently from her job at Lake Hamilton School Cafeteria.  On

February 18, 2010, Dr. Young referred Butler to UAMS when his efforts to send her

to Pellegrino were not approved.  On March 18, 2010, the claimant was evaluated

by Dr. Burba with Arkansas Neurodiagnostic Center.  He diagnosed her with a left

brachial plexus stretch injury and bilateral carpal tunnel syndrome.  Dr. Burba

referred her to Dr. Ackerman.  On April 25, 2011, she was evaluated by Dr.

Ackerman.  He noted that “It is my medical opinion that this patient is not at

maximum medical improvement”.  He further noted that her complex regional pain

syndrome needed to be addressed and recommended an evaluation by an

occupational therapist.  He also recommended a repeat stellate ganglion block.
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   FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

November 27, 2007, when the claimant sustained a compensable

injury to her left shoulder, arm, and hand.

3. Based on an average weekly wage of $384.30, the claimant would be

entitled to compensation rates of $256.00 for temporary total disability

benefits and $192.00 for permanent partial disability benefits.

4. Respondents have accepted and made payments toward a 12%

permanent impairment rating.

5. If the claimant is found to be permanently and totally disabled, she

would not be entitled to benefits prior to August 20, 2009.

6. The claimant has proven by a preponderance of the evidence that

she is entitled to additional medical benefits.

7. The claimant has proven that she is entitled to additional temporary

total disability benefits July 20, 2010, until a date yet to be

determined. 

8. Respondents No. 1 have controverted claimant’s entitlement to

additional medical treatment and additional  temporary total disability

benefits.
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9. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

respondents No. 1 and one-half to be withheld from the claimant’s

award of benefits.

10. Any determination regarding permanency is premature and will be

considered at a later time. 

11. All other issues are reserved.

DISCUSSION

The claimant contends that she sustained a compensable injury and has not

worked since being injured on November 27, 2007.  The claimant is 68 years old

with an 11th grade education.  She received her GED.  She has obtained manual

labor jobs all her life and is now unable to complete those tasks.  She has a 12%

anatomic impairment rating.  The claimant is seeking additional medical treatment.

She contends she is suffering from a compensable consequence from the injury on

November 27, 2007.  The claimant is permanently and totally disabled.

Alternatively, she has re-entered a new healing period.  The claimant is entitled to

temporary and permanent disability benefits.  These issues have been controverted

and attorney’s fees should attach.

Respondents No. 1 contend that the claimant is not entitled to additional

medical or indemnity benefits.  The respondents provided work within the claimant’s
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restrictions.  The claimant is not permanently and totally disabled.  The respondents

contend that the claimant’s tremors are not a compensable consequence.

Respondent No. 2, Trust Fund, contends that if the claimant is found to be

permanently and totally disabled, the Trust Fund stands ready to commence weekly

benefits in compliance with Ark. Code Ann. §11-9-502.  Therefore, the Trust Fund

has not controverted the claimant’s entitlement to benefits.

I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or

accidental injury to prosthetic appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental” only if it

is caused by a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland
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Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, the evidence demonstrates that claimant suffered

compensable injuries to her left shoulder, arm and wrist in November of 2007.

Respondents No. 1 accepted the injuries as compensable and provided medical

treatment and paid temporary total disability benefits until July 20, 2010.  However,

the preponderance of the evidence reveals that the claimant continued to suffer

from the injury and developed a tremor in her upper extremity for which she has

continued to seek treatment.

The determination of the credibility of the witnesses and the weight to be

given their testimony are matters exclusively within the province of the Commission.

Cooper v. Hiland Dairy, 69 Ark. App. 200, 11 S.W.3d 5 (2000).

The claimant seeks additional medical benefits with Dr. Burba and

Ackerman for the treatment of her shoulder. After a complete review of the medical

evidence, I find that the objective medical evidence support the claimant’s
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contentions that her need for additional treatment by Dr. Burba and Ackerman is

reasonable, necessary, and related to her compensable injury.

II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which

continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant attempted to return to work but was taken off work by Dr.

Young permanently.  Therefore, I find that the claimant has proven by a

preponderance of the evidence that she is entitled to temporary total disability

benefits to be paid by respondents No. 1  from July 20, 2010, until a date yet to be

determined.

III. CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents

No. 1 have fully controverted compensability of a right shoulder injury, and payment

of all additional medical and temporary total disability benefits to a date yet to be

determined.  I find that the claimant’s attorney is entitled to a twenty-five percent
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(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half of the fee to be paid by the claimant and

one-half of the fee to be paid by respondents No. 1 in accordance with Ark. Code

Ann. § 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust Fund

v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

AWARD

Respondents No. 1 are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

 ___________________________     
HONORABLE BARBARA WEBB
Administrative Law Judge


