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STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 2, 2012.  A Pre-

hearing Order was entered in this case on January 4, 2012.  This Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission Exhibit No. 1 to the hearing record.

The following stipulations were submitted by the parties in the Pre-hearing

Order and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim. 
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2. The employer/employee/carrier relationship existed on or about June

24, 2009, when the claimant sustained a compensable low back

injury.

3. The parties will stipulate to the applicable compensation rates prior

to the hearing.

4. Respondents accepted the claim as compensable and paid some

benefits.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Claimant’s entitlement to additional medical treatment.

2. Claimant’s entitlement to temporary total disability benefits.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one-volume transcript of the March 2, 2012,

hearing, consisting of the testimony of Cari Bush and all documentary evidence

including Commission Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1

(Medical Records with Index); Joint Exhibit No. 1 (Wage Records);  Respondents’

Exhibit No. 1 (Form N - Employee’s Notice of Injury); Respondents’ Exhibit No. 2

(Change of Physician Order - March 30, 2011).

FACTUAL BACKGROUND

Cari Bush is 37 years of age (d.o.b. 2/15/75).  She graduated from college

with a Bachelor Science Degree in Nursing as a Registered Nurse (“R.N.”) in 2008.
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She began working at St. Joseph’s Mercy Hospital in 2006.  Her job duties as an

RN included assessment of the patient and providing necessary medical treatment

as prescribed by the doctor, giving medications, assisting the patient in daily living

activities.  Her job required her to lift patients.  She did not have low back pain or

problems prior to her injury on June 24, 2009.  Bush testified that she had been

injured at the age of 19 when she tore a ligament in her right hip, but that problem

had resolved.  She had referred pain in her back, but in a higher location than the

pain from work injury.

On June 24, 2009, she was assisting another nurse with turning an

overweight patient when she felt a cold wet sensation in her low back.  She used

the bed rail to help straighten herself back up.  She made it to the computer on

wheels and used it to carry her weight while she continued her work hoping that the

pain would resolve.  After assessing two or three more patients, she could no longer

straighten up and was shaking and in tears.  She notified her supervisor and started

the paperwork.  She underwent the required drug test and went to the emergency

room.  The injury was accepted as compensable.  She followed up with Dr. Michael

Atta.  She received pain shots and anti-inflammatory medication.  Bush was

returned to work on light duty with hopes that it was just a muscle strain or spasm

that would get better.  When her back pain did not improve, she was sent for an

MRI on July 9, 2009,  and referred to a neurosurgeon.  She went to the emergency

room on July 13, 2009, with complaints that her back pain was worse.  She testified

that there was no new injury.  She was seen by Dr. Dallas Pomeroy, another
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physician in Dr. Atta’s office, on July 14, 2009.  She was sent to Dr. Adametz.  She

was initially treated with steroid injections and physical therapy.  Bush testified that

the first two injections caused severe pain so she did not have the third injection.

She explained that the physical therapy helped off and on.  She was released to full

duty work in November of 2009.  On December 4, 2009, Bush returned to Dr.

Adametz with complaints that her pain had gotten worse without any specific injury.

He noted that “She was just walking one day and felt a pop in her back.”  Bush

testified that she was at work walking down the hallway when she felt a pop

sensation, but the pain was the same as she had before.  She explained that she

made adjustments at work so she didn’t have to do a lot of lifting and bending.  She

explained that after working a full day at full duty she would have to soak in hot

water and use a pillow to hold her legs up in order to sleep.  Bush testified that she

was hurting a little more on July 14, 2009, and when her efforts to relieve her pain

with hot water and medication didn’t work, she went to the emergency room.  She

had another MRI.  The respondents denied her claim for additional treatment at that

time.  She was off work until she saw Dr. Zelk, her family care physician.  She

continued off work until she saw Dr. Saer.  Dr. Saer ordered physical therapy but

she could not do it due to the pain.  Dr. Saer has recommended surgery.  Her last

day of work was July 13 or 14, 2009.  She was not offered light duty at that time.

She was terminated by St. Joseph’s.  She began working on December 2, 2011, as

a substitute nurse as needed with the Cossatot School District.  Bush explained the

work is sedentary and sporadic.  She earns $65.00 per day.  She has received one
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check for $380.00 and one for $65.00.  Bush explained that she continues to have

pain in her low back which goes down her left and right leg at times.  She takes

Hydrocodone or Norco and Flexeril, which are prescribed by Dr. Ann Curry.  

Bush testified that she has to sleep on the couch with a pillow under her

legs.  She had problems with constipation.  She explained that she has good and

bad days.  On her bad days, she can only take a shower and then has to lay down

on the heating pad with her legs up.  On her good days, she can go half the day

running errands.  Her children do most of the housework.  She can drive but has to

stop to stand up and walk or ride with her lumbar pillow and feet up.  

On cross-examination, Bush testified that she receives approximately

$2,100.00 per month in long-term disability with the Hartford and has received

those payments dated back until her last date of work at St. Joseph’s.  She did not

collect unemployment because she was not able to work.  She has applied for

social security disability benefits, but has not been to a hearing on her claim yet. 

Her medical treatment was covered through Mercy Heath, the group insurance

carrier with St. Joseph’s, until she was terminated.  All of her medical bills have

been paid by Mercy Health except her visits with Dr. Ann Curry.  

She had a previous workers’ compensation claim while working for Wal-Mart

in Longview, Texas, at the age of 19.  She was treated by a chiropractor for pain in

her SI Joint, her right hip, and part of her low back.  Her symptoms at that time were

on her right side.  She underwent an MRI of her lumbar back and had steroid

injections into the SI Joint.  The steroid injections worked well.  She has had
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chiropractic treatment off and on since she was 19.  She had seen Dr. Clary, a

chiropractor in Arkadelphia approximately six months prior to her accident on June

24, 2009.  

She agreed that Dr. Saer had released her to sedentary or very light work

in September of 2011, and that she could not work her regular job duties as a nurse

as of May 26, 2011.  She denied telling Dr. Adametz that she had awakened with

lumbar pain in regard to her July 13, 2010, visit to the emergency room.

Medical records reflect that the claimant sought treatment at St. Joseph’s

Mercy Medical Center on June 24, 2009, for a lumbar strain with intermittent muscle

spasms.  She underwent x-rays on June 26, 2009.  She was placed on work

restrictions on July 6, 2009.  She was taken off work for July 7-9, 2009.  She

underwent the MRI of her lumbar spine on July 9, 2009.  The MRI revealed:

1.  Central anular tear at L5-S1 with a central disk protrusion that contributes
to effacement of the thecal sac.
2.  There is mild facet and ligamentum flavum hypertrophy bilaterally at L3-4
and L4-5 without resulting spinal stenosis or neural foraminal narrowing.

On July 10, 2009, Dr. Atta referred her to a neurological evaluation and

returned her to work with restrictions beginning July 13, 2009.  On July 13, 2009,

Bush returned to the emergency room with complaints that her back pain was worse

and she was crying.  On July 14, 2009, she was seen by Dr. Pomeroy with

complaints of pain in her low back and tingling in her left foot.  On July 31, 2009,

she was evaluated by Dr. Adametz.  He noted that she had a disc herniation with

radicular pain.  He recommended nonsurgical treatment initially with steroid
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injections and physical therapy.  He further noted that she is a potential surgical

candidate and might end up needing surgery on the L5-S1 on the right.  She

underwent a steroid injection on August 6, 2009, and September 10, 2009.  She

remained on light duty.  On November 3, 2009, she returned to Dr. Adametz.  He

noted that she was making good progress and was working until a week ago when

her employer told her that they would no longer make light duty available to her.

He returned her to regular duty and released her from his care.  On December 4,

2009, she returned to Dr. Adametz.  He notes the she seems to have gotten worse

without any specific injury and was walking and felt a pop in her back.  On July 14,

2010, she presented to the emergency room stating that “she had been doing fine

until this morning.  She awakened and had lumbar pain.  She denies any specific

injury.”  On July 14, 2010, Bush underwent another MRI.  This MRI revealed:

1. Mild levoscoliosis.  
2. Degenerative disk changes, greatest at L5-S1.  There is a suggestion of
a posterior anular tear and central disk protrusion with minimal effacement
of the thecal sac.  There has been no significant change compared to the
prior exam.

She was discharged on July 14, 2010, with a recommendation to follow up

with Dr. Zelk.  On July 19, 2010, she was treated by Dr. Zelk with a notation of a

referral to Dr. Saer.  On December 9, 2010, Bush was evaluated by Dr. Saer.  He

recommended therapy.  On February 24, 2011, Saer recommended a discogram.

On May 26, 2011, she was seen by Dr. Saer pursuant to a Change of Physician.

He recommended a fusion procedure.  On September 25, 2011, Saer responded
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that the claimant was unable to return to work as of May 26, 2011, at regular job

duties as a nurse, but could work sedentary or very light duty.  

The claimant’s employment records reveal that she worked 1,563.75 regular

hours and 62 overtime hours for a total gross pay of $46,037.43, for the year

preceding the accident.  Her average weekly wage would be $885.34.  Therefore,

Bush would be entitled to the maximum applicable temporary total disability rate of

$550.00 and $413.00 for permanent partial disability benefits.

DISCUSSION

The claimant contends that on or about June 24, 2009, she sustained a

compensable injury to her low back in the course and scope of employment.

Respondents initially accepted this injury and paid for medical treatment.  On

December 4, 2009, Dr. Adametz noted that the claimant seemed to have gotten

worse without any specific injury, and he continued her on full duty and physical

therapy.  On July 14, 2010, claimant could no longer sustain the pain and went to

the emergency room as her pain had gradually gotten worse.  At this point

respondents denied any further treatment.  Claimant filed a change of physician to

Dr. Saer who recommended conservative treatment and ultimately surgery.  To date,

claimant has been forced to treat on her own with Dr. Saer and believes the

respondents are responsible for his bills, and that claimant is entitled to the surgery

that Dr. Saer recommends.  Claimant also contends that she is entitled to temporary

total disability benefits and that her attorney is entitled to attorney’s fees.
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The respondents contend that all benefits to which claimant is owed have

been paid; that claimant’s current problems are not related to the compensable injury

of June 24, 2009.

Additional Medical Treatment

The respondents initially accepted the June 24, 2009, back injury as

compensable and paid medical expenses with Dr. Atta and Dr. Adametz, until

released from his care in December of 2009, and the initial visit of May 26, 2011,

after the Change of Physician with Dr. Saer.  Respondents rely on the medical

records of Dr. Adametz and an MRI report which conclude that Bush suffered a

herniated disc for which she was treated conservatively with physical therapy and

pain medications and continued to work under light duty restrictions.  They contend

she was released by Dr. Adametz on November 3, 2009, and did not seek additional

medical treatment until July 14, 2010.

On the other hand, claimant contends that she continues to be symptomatic

and could not perform her regular job duties.  She points out that after she was

released to go back to work by Dr. Adametz, she continued to experience back and

leg pain and sought treatment with Dr. Edward Saer.  Dr. Saer has recommended

a fusion surgery since the conservative measures of epidural steroid injections and

physical therapy were not successful.  Claimant relies on the medical records of Dr.

Saer to support her claim that the recommended medical treatment is reasonable
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and necessary medical treatment and related to the work-related injury in June of

2009.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which

are causally related to the compensable injury. 

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for

treatment, i.e. paraspinous spasm.  Rather, what is disputed is whether the

recommended treatment is reasonable and necessary in relation to the compensable

injury.  This is not a case where the claimant must establish that the compensable

injury was the “major cause” of the need for the medical treatment in order to

establish her right to additional medical benefits and temporary total disability.
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Farmland Ins. Co. v. DuBois, 54 Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).

Instead, the respondents must take the claimant as they found her and the proper

determination is whether there is sufficient evidence to establish that the

compensable injury was a factor in the need for further treatment.  Williams v. L& W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing lumbar

degenerative condition before sustaining a compensable injury. Full Commission

Opinion, filed August 3, 1999 (D406121). The Full Commission affirmed an

administrative law judge’s finding that claimant was entitled to additional medical

treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became symptomatic
because of his 1984 compensable injury . . . the compensable injury,
not some speculative event, is what resulted in the claimant’s present
condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The
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Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 

In the instant case, the medical records of Dr. Saer support the conclusion

that the claimant was in need of further treatment for her back. This medical

evidence is further substantiated by the testimony of the claimant.  The claimant

testified that she continued to have problems with her back notwithstanding the

release by Dr. Adametz.  The evidence further reveals that the claimant’s condition

was exacerbated in December of 2009 through July of 2010 after she returned to

regular duty.  The claimant testified that her condition remained the same between

her last visit with Dr. Adametz and her visit with Dr. Saer.  The second MRI revealed

no significant changes from the earlier MRI.  Based on the evidence in this case, I

find that the claimant has proven by a preponderance of the evidence that the

additional medical treatment recommended by Dr. Saer is reasonable and necessary

and related to the compensable injury.

Additional Temporary Total Disability 

Claimant is contending that she is entitled to additional temporary total

disability benefits from July 14, 2010, her last day of work to a date yet to be

determined.  The claimant is entitled to temporary total benefits if she can satisfy a

two-prong test:  (1) claimant must be within her healing period; and (2) completely

incapacitated from earning wages.  Ark. Highway & Trans. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  The healing period is defined as that period for
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healing the injury, which continues until claimant is as far restored as the permanent

nature of the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879

S.W.2d 459 (1994).  The preponderance of the evidence demonstrates that the

claimant had been released by Dr. Adametz to return to regular duty on November

3, 2009.  Dr. Saer determined that the claimant was unable to return to her regular

work as a nurse as of May 26, 2011, but that she could work sedentary or light duty.

The claimant testified that she had been unable to return to her regular work as a

nurse since her hospitalization in July of 2010, and that St. Joseph’s had not offered

her light duty and had terminated her.  She also testified that she received long term

disability from Mercy from the date she last worked in July of 2010 until her date of

termination and had earned approximately $445.00 from her recent employment as

a substitute school nurse.  Based on the preponderance of the evidence, I find that

the claimant has proven that she is entitled to additional temporary total disability

benefits for the time period from July 14, 2010, until a date yet to be determined.

However, I further find that the respondents are entitled to an offset for all disability

payments received by the claimant and for the partial earnings she has received as

a school nurse.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer/employee/carrier relationship existed on or about June

24, 2009, when the claimant sustained a compensable low back injury.
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3. The claimant was released to return to light duty work by Dr. Wilbourn

on April 30, 2007, and full duty on June 26, 2007.

4. The claimant earned an average weekly wage of $885.34.  Therefore,

the claimant would be entitled to the maximum applicable temporary

total disability rate of $550.00 and $413.00 for permanent partial

disability benefits.

5. Respondents accepted the claim as compensable and paid some

benefits.

6. The claimant was awarded a change of physician to Dr. Edward Saer

on March 30, 2011, and was evaluated by him on May 26, 2011.

Respondents paid for the claimant’s initial visit with Dr. Saer as

ordered by the Commission.

7. Respondents have controverted any medical benefits from July 14,

2010, as not being reasonable, necessary, or related to the

compensable injury.

8. Claimant has  proven by a preponderance of the evidence that her

need for additional medical treatment as recommended by Dr. Saer is

reasonable and necessary and causally related to her compensable

work-related injury of June 24, 2009.

9. Claimant has proven by a preponderance of the evidence that she is

entitled to additional temporary total disability benefits from July 14,

2010, until a date yet to be determined.  However, respondents are
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entitled to an offset for the long-term disability benefits paid to the

claimant and for the additional wages earned at her new employment.

10. Respondents have controverted all benefits since July 14, 2010.

Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

the respondents and one-half to be withheld from the claimant’s award

of benefits.

11. All other issues are expressly reserved.

AWARD

For the reasons discussed herein, the respondents are hereby directed to pay

additional medical benefits, temporary total disability benefits and attorney’s fees in

accordance with the findings of fact and conclusions of law set forth herein.  All

accrued sums shall be paid in a lump sum without discount, and this award shall

earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.

See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

IT IS SO ORDERED.

_________________________
BARBARA WEBB
Administrative Law Judge


