
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F808214

EDWARD BROWN, EMPLOYEE CLAIMANT

GRANITE MOUNTAIN QUARRIES NO. 2,
EMPLOYER RESPONDENT

ACIG INSURANCE COMPANY/
RISK MANAGEMENT RESOURCES (TPA),
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OPINION AND ORDER FILED JULY 24, 2012

Hearing before Administrative Law Judge Barbara Webb on April 25, 2012, in Little
Rock, Pulaski County, Arkansas. 

Claimant appeared Pro Se.

Respondents represented by Ms. Betty Hardy, Attorney at Law, Coplin, Hardy and
Stotts, PLLC, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on April 25, 2012, to determine whether the above-

referenced claim should be dismissed for lack of prosecution pursuant to Rule 13

of the Rules of the Arkansas Workers’ Compensation Commission.  A prior hearing

was held on June 15, 2011, to address a similar Motion to Dismiss.  By Opinion

dated August 1, 2011, the Motion to Dismiss was denied on the basis that six

months had not elapsed since the last action in the case, the claimant was still

experiencing symptoms with his hands, and the respondents had not denied

additional medical treatment at that time.  

PROCEDURAL HISTORY

Respondents filed a Form 1 with the Commission on August 20, 2008, and

filed a Form AR-2 on September 2, 2008, for a compensable hand injury sustained

on August 15, 2008.  He was assessed with a permanent partial impairment rating

of 26%, which was paid by the respondents.  
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The claimant filed a Form AR-C for additional benefits with the Commission

on September 1, 2010.  The respondent carrier responded by letter dated

September 8, 2010, that the claim had been accepted as compensable and benefits

paid.  The claimant sent a letter to the Commission which was received October 27,

2010, requesting a hearing.  The file was assigned to the Legal Advisor Division but

the respondents did not return a Legal Advisor Preliminary Notice so the file was

subsequently assigned to this Administrative Law Judge.  On November 29, 2010,

Prehearing Questionnaire Notices and Prehearing Questionnaires were mailed to

the parties.  The parties filed responses to the Prehearing Questionnaire and

prehearing telephone conferences were held on February 22, 2011, March 1, 2011,

and April 5, 2011.  On March 10, 2011, the claimant was evaluated by Dr. Jeanine

Andersson at the Arkansas Specialty Hand and Upper Extremity Clinic.  Andersson

opined that there was no further necessary medical treatment other than protective

padding, that the claimant was still at maximum medical improvement, and that the

claimant had no further impairment.  At the conference on April 5, 2011, the parties

advised that the claimant’s doctor had released him to go back to work without

restriction or further impairment and the file was returned to the Commission’s

general files at that time.

On April 11, 2011, respondents filed a Motion to Dismiss for want of

prosecution.  The claimant was advised of respondents’ Motion to Dismiss by letter

dated April 18, 2011, sent via certified mail and first-class mail.  The claimant was

warned therein that failure to respond may result in a dismissal of his claim.  No

written response thereto was received from the claimant.

A Notice of Hearing on respondents’ Motion to Dismiss was sent to the

parties via certified mail and first-class mail scheduling the matter for hearing on

June 15, 2011.  The claimant was warned therein that failure to appear will result
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in the dismissal of his claim.  The claimant appeared at the hearing scheduled on

June 15, 2011.  The Motion was denied at that time.  

On February 13, 2012, respondents renewed the Motion to Dismiss.  The

claimant was advised of respondents’ Motion to Dismiss by letter dated February

21, 2012, sent via certified mail and first-class mail.  The claimant was warned

therein that failure to respond may result in a dismissal of his claim.  No written

response thereto was received from the claimant.

A Notice of Hearing on respondents’ Motion to Dismiss was sent to the

parties via certified mail and first-class mail scheduling the matter for hearing on

March 29, 2012.  The claimant was warned therein that failure to appear will result

in the dismissal of his claim.  The claimant appeared at the hearing scheduled on

April 25, 2012.  The claimant testified that he had not seen a doctor since March of

2011.  He explained that he continued to have problems with his hand in cold

weather, but the doctor explained that he could reasonably expect to have arthritis

in the future.  He testified that he had no problems with the case being dismissed

but was concerned if he had problems in the future with his hand.

Respondents argued that the last benefits paid were for his visit with Dr.

Andersson on March 10, 2011, and the last indemnity benefits paid were July 30,

2009.  Respondents contend that there are no issues in dispute and the case

should be dismissed pursuant to Johnson v. Triple T Foods, 55 Ark. App. 83, 929

S.W.2d 730 (1996).

DISCUSSION

Rule 13 of the Rules of the Arkansas Workers’ Compensation Commission

states, in part, as follows:

Upon meritorious application to the Commission from
either party in an action pending before the
Commission, requesting that the claim be dismissed for
want of prosecution, the Commission may, upon
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reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

An initial claim for compensation is not defined by Ark. Code Ann. § 11-9-102

or 702 (a).  Claims can be filed by the use of a form, an AR-C, or simply a letter

requesting a hearing.   Little v. Smith, 223 Ark. 601, 267 S.W.2d 511 (1954), Cook

v. Southwestern Bell, 21 Ark. App. 29, 727 S.W.2d 862 (1987).  Claims for

additional benefits are treated separately under Ark. Code Ann. § 11-9-702(b).

Miller v. Southern Machinery & Iron Works, 239 Ark. 218, 388 S.W.2d 391 (1965).

A claim for additional benefits tolls the statute of limitations.  Sisney v. Leisure

Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d 173 (1986), Arkansas Power & Light Co.

v. Giles, 20 Ark. App. 154, 725 S.W.2d 583 (197), and Bledsoe v. Georgia-Pacific

Corp., 12 Ark. App. 293, 675 S.W.2d 849 (1984).

In the instant case, the claimant timely filed his claim for additional benefits

in order to determine if he needed additional treatment for his hand.  Respondents

have not controverted any benefits and the claimant does not need a hearing at this

time.

In Garlan L. Foote v. Prairie Farms Dairy, Inc., Full Commission Opinion filed

January 17, 2002 (E802937), the Commission held that it must consider the

claimant’s entitlement to reasonable and necessary medical treatment for a chronic

condition.  Factors to be considered include the claimant’s continuing symptoms,

the likelihood of treatment needed in the future and the doctor’s recommendations

for follow-up.  See, Georgia-Pacific Corp. v. Dickens, 58 Ark. App. 266, 950 S.W.2d

463 (1957).  The motivation of the claimant to toll the statute of limitations is not

determinative.

In the instant case, the claimant has testified that he only has problems with

his hand in the winter.  The claimant has not sought medical treatment for over a

year and the doctors have released him from further treatment with no scheduled
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follow-ups, no medications, and no recommendations for additional medical

treatment.  After review of the credible evidence in this case, I find that the Motion

to Dismiss should be granted at this time. Johnson v. Triple T Foods, 55 Ark. App.

83, 929 S.W.2d 730 (1996).  Therefore, I find that pursuant to Commission Rule 13,

this claim should be, and hereby is, dismissed without prejudice.

IT IS SO ORDERED.

___________________________
BARBARA WEBB
Administrative Law Judge


