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BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. G103337

BILLY BROWN, EMPLOYEE CLAIMANT

KROGER LIMITED PARTNERSHIP I, 
EMPLOYER                                               RESPONDENT 

SEDGWICK CMS, INC., 
THIRD PARTY ADMINISTRATOR                              RESPONDENT 
                                                                  
                                                

 OPINION JANUARY 24, 2012 

Hearing held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS, in
Little Rock, Pulaski County, Arkansas.

The claimant represented by The Honorable Philip M. Wilson,
Attorney at Law, Little Rock, Arkansas.  Mr. Wilson waived
appearance at the hearing.  The claimant failed to appear at the
hearing.

The respondents were represented by The Honorable Gail Ponder
Gaines, Attorney at Law, Little Rock, Arkansas. 

                     STATEMENT OF THE CASE     

     A hearing was held on January 23, 2012, pursuant to Dillard

v. Benton County Sheriff’s Office, 87 Ark. App. 379, 192 S.W. 3d

287 (2004), to determine whether the above-referenced claim

should be dismissed for failure to prosecute pursuant to Rule

099.13., of the Rules of the Arkansas Workers’ Compensation

Commission.

     The record consists of the transcript of the January 23,

2012 hearing, and the documents contained therein. 

                            DISCUSSION

     The claimant filed a Form AR-C with the Commission on or
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about September 24, 2011, alleging an injury to his right hand. 

He asserted that he sustained said injury on April 20, 2011, as

he threw some trash into a compactor.  The respondents paid some

medical benefits in this matter.  

     However, on December 9, 2011, the respondents filed with the

Commission, a Motion to Dismiss this claim for want of

prosecution, pursuant to Rule 099.13, of the Rules of the

Arkansas Workers’ Compensation Commission.  For its motion, the

respondents stated the following:

1. Claimant suffered a compensable injury to his right
hand on April 20, 2011, while employed with Respondent-
Employer.

2. Claimant was provided medical treatment at Baptist
Hospital and OrthoArkansas.

3. During the course of medical treatment, Respondent-
Employer discovered Claimant had stolen money from
Respondent-Employer and therefore pursued criminal
charges against him.

4. Claimant has failed to cooperate with the medical
treatment offered by Dr. Richard S. Wirges at
OrthoArkansas.  Due to this non-compliance, Dr. Wirges
placed Claimant at maximum medical improvement, with no
impairment, on August 1, 2011.  See Exhibit “A.”

5. On September 14, 2011, claimant filed an AR-C “Claim
for Compensation.”

6. Respondent-Third Party Administrator arranged with
Claimant’s counsel to take Claimant’s recorded
statement on November 18, 2011, but Claimant did not
appear.  Other than Claimant’s attorney filing an AR-C
on September 14, 2011, Claimant has not pursued his
claim in any other manner since he began denying
medical treatment several months ago.

7. Rule 13 of the Arkansas Worker’s Compensation
Commission states, in part, as follows:
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Upon meritorious application to the Commission
from either party in an action pending before the
Commission, requesting that the claim be dismissed
for want of prosecution, the Commission may, upon
reasonable notice to all parties, enter an order
dismissing the claim for want of prosecution.

      AWCC Rule 13.

WHEREFORE, Respondents respectfully request the Commission
dismiss Claimant’s claim for want of prosecution, pursuant
to Rule 13 of the Arkansas Workers’ Compensation Commission,
and for all other just and proper relief to which they may
be entitled.

     On December 14, 2011, the Commission sent a Notice to the

claimant’s attorney and the claimant, of the respondents’ pending

Motion, and of a deadline of fifteen (15) days from the date of

the letter for filing a written response to said Motion.  This

Notice was sent via certified mail, return receipt requested.

     In a letter to the Commission dated December 20, 2011, the

claimant’s attorney wrote:“ I notified the claimant of the Motion

to Dismiss and I have not heard from him.  I can only assume he

has no objection.”    

     The Commission notified the claimant’s attorney, the

claimant, and the respondents (by way of certified mail), in a

letter dated January 9, 2012 that the hearing scheduled for

January 30, 2012, had been rescheduled for January 23, 2012, at

2:30 p.m., in Little Rock, Arkansas.  

     In a letter to the Commission dated December 30, 2011, the

claimant’s attorney requested that he be excused from attending

the hearing.  Said request was granted.     
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     A hearing was in fact conducted on the respondents’ Motion

to Dismiss.  The respondents appeared at the hearing through its

attorney.  The claimant’s attorney waived participation in the

hearing.  Claimant did not appear at the hearing.

     At the hearing, counsel for the respondents requested that

the claim be dismissed for lack of prosecution.     

     Arkansas Workers’ Compensation Commission Rule 099.13

provides, in pertinent part: 

Upon meritorious application to the Commission from either
party in an action pending before the Commission, requesting
that the claim be dismissed for want of prosecution, the
Commission may, upon reasonable notice to all parties, enter
an order dismissing the claim for want of prosecution.  

     A review of the evidence shows that the claimant has had

ample opportunity to pursue this claim for benefits, but has

failed do so.  Hence, the claimant has not requested a bona fide

hearing since the filing of the Form AR-C. 

     After consideration of the evidence presented, I find the

respondents’ Motion to be well taken.  Therefore, pursuant to

Rule 099.13, this claim should be dismissed without prejudice to

the refiling, within the applicable time period.     

             FINDINGS OF FACT AND CONCLUSIONS OF LAW

    1.  The Arkansas Workers’ Compensation Commission has   
    jurisdiction of this claim.

2.  The claimant filed a Form AR-C, on or about September    
    14, 2011, alleging a work injury on April 20, 2011. 

3.  The claimant has had ample opportunity to pursue         
    his claim but no bona fide action has been taken by the  
    claimant in furtherance of his claim, as he has failed   
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    to prosecute this claim for benefits.

4.  On December 9, 2011, the respondents filed a Motion 
    to Dismiss this claim, for failure to prosecute.    
    

     5.  All parties have been provided reasonable notice in this 
         matter.
           

6.  The claimant has failed to object to the respondents’    
    Motion to Dismiss.

7.  The respondents’ Motion to Dismiss this claim is hereby  
    granted pursuant to Rule 099.13.  This claim is     
dismissed without prejudice to the refiling, within the     
applicable time period.    

                             ORDER
     
     Based upon the foregoing Findings of Fact and Conclusions

of Law, I find that this claim for benefits should be dismissed

in its entirety.  

     This dismissal is pursuant to Rule 099.13, without prejudice

to the refiling of this claim within the applicable time period.

IT IS SO ORDERED.

     

_________________________
CHANDRA HICKS
Administrative Law Judge

CH/dk
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