
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F201034 & F306091

MINNIE BREWER, EMPLOYEE CLAIMANT

BRADLEY SCHOOL DISTRICT, EMPLOYER RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION – 

WCT, INSURANCE CARRIER/TPA RESPONDENT #1

SECOND INJURY FUND RESPONDENT #2

OPINION FILED JUNE 21, 2012

Hearing conducted before ADMINISTRATIVE LAW  JUDGE S. DALE

DOUTHIT in Hope, Hempstead County, Arkansas.

Claimant  was  represented  by  HONORABLE  NELSON  V. SHAW,

Attorney-at-Law, Texarkana, Arkansas.

The respondents #1 were represented by HONORABLE BETTY J. HARDY,

Attorney-at-Law, Little Rock, Arkansas.

Respondent  #2  was represented by HONORABLE DAVID L. PAKE,

Attorney-at-Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 27, 2012, the above captioned claim came on for a hearing

in Hope, Arkansas.  A prehearing conference was conducted on January 18,

2012, and a Prehearing Order was filed on January 19, 2012.  A copy of the

Prehearing Order was marked as “Commission Exhibit 1,” and made a part

of the record herein without objection, subject to any modifications made at

the full hearing.  

At the full hearing, the parties stipulated to the following:



MINNIE BREWER - F201034 & F306091 -2-

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including on or about January 7, 2002, and June

4, 2003, on which dates the claimant sustained a compensable

low back injury.

3) The claimant has been paid permanent partial disability benefits

for a seven percent (7%) impairment rating at the rate of $150.00

per week.

4) Respondents #1 accepted the seven percent (7%) whole body

rating assigned by Dr. Rosenzweig per his June 12, 2007, IME.

5) A hearing on the issues of wage-loss disability and Second Injury

Fund liability was held by the Administrative Law Judge on

February 25, 2008.

6) The Administrative Law Judge issued an Opinion on May 22,

2008, which held that the claimant failed to prove entitlement to

wage-loss disability benefits in excess of the seven percent (7%)

whole body rating and held that the Second Injury Fund liability

issue was moot since no wage-loss benefits were awarded.

7) On April 16, 2009, the Full Commission affirmed the holding of

the Administrative Law Judge as to the findings above.

8) The claimant did not appeal the April 16, 2009, Opinion of the

Full Commission and same has become a final Order.

9) The claimant has not brought a claim for additional benefits

pursuant to Ark. Code Ann. §11-9-702(b)(1) since April 16, 2009.

10) The claimant has not brought a claim for a change in her physical

condition since entry of the April 16, 2009, Full Commission

Opinion.

11) The Second Injury Fund filed its Motion to Dismiss on November

15, 2011.
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12) Respondents #1 have continued to pay additional benefits for the

claimant’s medical treatment since the April 16, 2009, Opinion,

and continue to pay medical benefits at this time.

13) All benefits the claimant pursues relate to the June 4, 2003,

claim.

14) The previous Opinions filed in this claim are res judicata and the

law of this case.

At the full hearing, the parties agreed the sole issue now before the

Commission  for determination is whether the Second Injury Fund should be

dismissed from this action as a party.

At the full hearing, the claimant contended that the Second Injury Fund

should not be dismissed from this action.  The claimant contended that she

reserves the right to further claim she is entitled to permanent partial disability

benefits as the result of her on-going medical treatment and/or surgery.  The

claimant contends that reference is made to the claimant’s response to the

Motion to Dismiss.

Respondents #1 contended at the full hearing that the claimant is

continuing to be provided all appropriate benefits in the form of medical

expenses.  Respondents #1 have paid, and are continuing to pay the

claimant’s  medical  expenses.  Respondents #1 assert that the issue of

wage-loss disability was litigated and the subject of the Opinion filed by the

Full Commission on April 16, 2009, and therefore respondents #1 assert it is

the law of the case.  Respondents #1 further contend that the claimant has not
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filed another claim for wage-loss disability or permanent total disability due to

a changed circumstance.  Respondents #1 would agree with the contentions

of respondent #2, but object to the dismissal of respondent #2 as a party until

such time as a final Opinion is issued barring the claimant from ever bringing

any future claim for wage-loss disability or permanent total disability.

Respondent #2 contended at the full hearing that the Second Injury

Fund’s Motion to Dismiss should be granted.  Respondent #2 contended that

the statute of limitations prevents the claimant from seeking wage-loss

disability benefits a second time.  Respondent #2 contended that a claim for

“additional compensation” for wage-loss benefits pursuant to Ark. Code Ann.

§11-9-702(b)(1) is not appropriate since that provision applies only to issues

which have not been previously heard and decided.  Even if subsection

702(b)(1) did apply, more than one (1) year has transpired since the last date

of payment for permanent benefits.  To a date current, the claimant has not

made a claim for additional benefits.  Respondent #2 also contended at the

full hearing that the claimant cannot pursue a claim for any alleged “change

of physical condition” pursuant to Ark. Code Ann. §11-9-713(a)(2) because no

such claim was brought within six (6) months of termination of the

compensation period fixed in the original Administrative Law Judge Order of

May 22, 2008.  Since the original May 22, 2008, Order of the Administrative

Law Judge, as affirmed by the Full Commission, awarded only the seven
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percent (7%) whole body rating and “0" wage-loss disability, such finding has

now become res judicata and the law of the case.  The statute of limitations

prevents any modification of that Order.  To a date current, the claimant has

not made a claim for a change in physical condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission and having

had an opportunity to hear the testimony of the claimant and to observe her

demeanor, the following findings of fact and conclusions of law are hereby

made in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein are

hereby accepted as fact.

3) Neither the May 22, 2008, Administrative Law Judge Opinion nor

the April 16, 2009, Full Commission Opinion rendered in this

matter fully adjudicated the issue of Second Injury Fund liability.

4) The April 16, 2009, Full Commission Opinion awarded the

claimant additional medical treatment which the claimant has

been receiving through the date of the March 27, 2012, full

hearing.  The claimant has a current recommendation for

additional surgery.

5) The claimant has not, to date, put the issue of additional

permanent impairment or additional wage-loss disability in

controversy since the April 16, 2009, Full Commission Opinion

up to the March 27, 2012, full hearing.
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6) Since the issues of Second Injury Fund liability, additional

permanent impairment, and additional wage-loss disability

benefits are not at issue, respondent #2's Motion to be dismissed

as a party to this matter is denied and dismissed due to lack of

ripeness.

DISCUSSION

This claim has been the subject of previous Administrative Law Judge

and Full Commission Opinions.  On February 25, 2008, this claim came

before this Administrative Law Judge with three (3) of the issues being

Second Injury Fund liability, wage-loss disability, and additional medical

treatment.  In the May 22, 2008, Opinion that was rendered as a result of the

February 25, 2008, full hearing, this Administrative Law Judge awarded the

claimant additional medical treatment in the form of pain management, found

the issue of  Second  Injury  Fund  liability  to  be moot, and awarded no

wage-loss at that time.  The Full Commission, on April 16, 2009, affirmed and

adopted those findings.  Since the Full Commission Opinion, the claimant has

continued to receive additional medical treatment from Dr. Shahim through the

full hearing of March 27, 2012.  Further, a formal adjudication of Second Injury

Fund liability was never rendered.

At the time of the March 27, 2012, full hearing, the parties agreed there

was a current recommendation from Dr. Shahim for additional surgery.  The

claimant argued at the March 27, 2012, full hearing that additional surgery
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could possibly render the claimant entitlement to additional permanent

impairment and/or wage-loss disability benefits.  However, no such request

for additional permanent anatomical impairment or wage-loss has been

requested.  Even with this recommendation of additional surgery, respondent

#2 seeks to be dismissed as a party to this claim.  If respondent #2 was to be

dismissed as a party to this claim, the claimant would never get an

adjudication of Second Injury Fund liability.  Further, any dismissal of

respondent #2 from this claim at this time would, in effect, cut off the

claimant’s right to have any future hearings on additional permanent

impairment or wage-loss disability benefits.  In effect, respondent #2's request

to be dismissed as a party, if successful, would render a decision on issues

not in controversy.

To grant the request of the Second Injury Fund to be dismissed as a

party in this case would, in effect, rule on issues that are not at issue and

would circumvent the claimant’s request for determination of Second Injury

Fund liability which has been pending since at least 2008.  At this point in

time, no one knows if the claimant is going to have additional surgery; but at

this point in time all can agree surgery is now recommended.  Should the

claimant have additional surgery, then additional permanent impairment will

likely be at issue, along with issues of additional wage-loss disability benefits

and Second Injury Fund liability.  The claimant has not asked for relief for
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which the Second Injury seeks to deny the claimant her day in court.  There

is no justifiable controversy at this point in time on additional wage-loss

disability benefits or additional permanent partial disability benefits.  The

issues to which respondent #2 seeks to deny the claimant due process have

not been placed into controversy and are therefore not ripe for determination.

The Second Injury Fund seeks to be released as a party in a claim where their

potential liability has not been determined.  Further, respondents #1 requested

at the March 27, 2012, hearing that if respondent #2 is dismissed, an Order

barring the claimant from ever bringing a future wage-loss claim should be

entered.  Again, the claimant has not so requested such benefits at this time.

Respondent #2 seemed to argue at the full hearing that somehow a

statute of limitations defense also gets brought into the mix.  However, at the

full hearing, the parties agreed the only issue now before the Commission is

“whether the Second Injury Fund should be dismissed from this action as a

party”.  The statute of limitations defense is further indicated the issues are not

ripe at this time.  Since the claimant is still receiving additional medical

treatment, has a current recommendation for surgery, and the issue of Second

Injury Fund liability has not yet been adjudicated, I find that respondent #2's

request to be dismissed as a party to this matter should be denied and

dismissed due to lack of ripeness. 

ORDER
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For the reasons outlined herein, I find that respondent #2's Motion to be

dismissed as a party from this action should be denied for lack of ripeness. 

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge


