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Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by HONORABLE TERENCE JENSEN,
Attorney at Law, Benton, Arkansas.

The respondents were represented by HONORABLE DAVID C.
JONES, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

December 6, 2011, in Little Rock, Arkansas.  A Prehearing

Order was entered in this case on May 25, 2010.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The employer/employee relationship existed between
Trend Personnel Services, Inc. and the claimant on
March 24, 2009 (claimant was assigned to Central
Freight Lines, Inc.).

2. The respondents have controverted the claimant’s
claim in its entirety.

3. The claimant’s wages entitle him to the maximum
compensation rates in effect for an injury
sustained in 2009, i.e., compensation rates of
$550 per week for total disability and $413 per
week for permanent partial disability.
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By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensability of claimant’s neck injury on
March 24, 2009 (by specific incident and/or
gradual onset).

2. Claimant’s entitlement to medical care.

3. Claimant’s entitlement to temporary total
disability benefits from March 24, 2009, until
November 26, 2009, as per a report from Dr.
Bruffett.

4. Claimant’s entitlement to benefits for a 12%
impairment rating.

Respondent:

1. Whether the claimant sustained compensable
injuries in the course and scope of his employment
on March 24, 2009, as a result of a specific
incident.  As part of the compensability issue,
whether there are new objective findings for the
claimant to prove compensability for the body
parts involved.

2. In the alternative, whether the claimant would be
entitled to any type of benefits prior to the date
of notice on May 5, 2009.

3. Whether the claimant may have merely sustained a
temporary aggravation of his pre-existing
conditions for which he should have resumed his
base line condition.

4. Whether the respondents would be entitled to an
offset for group health carrier benefits and/or
disability benefits paid to or on behalf of the
claimant, should any have been paid.  Furthermore,
whether the respondents would be entitled to an
offset for unemployment benefits paid to the
claimant, should any such benefits have been paid.

5. If the claimant were entitled to any temporary
disability benefits, that those benefits would end
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instead on September 16, 2009, as per a different
report from Dr. Bruffett.

The record consists of three volumes: (1) the

transcript of the hearing conducted on December 6, 2011, (2)

a separately bound exhibit volume, and (3) the transcript of

the deposition of Dr. Wayne Bruffett taken on October 6,

2010, and marked as Joint Exhibit No. 1.

DISCUSSION

The claimant, Carl Brenton, began driving for Central

Freight Lines as a line haul driver in 2002. (T. 15-16) On

or about April 6, 2009, Mr. Brenton began missing work due

to symptoms related to abnormalities in his neck.  On

May 26, 2009, Dr. Wayne Bruffett and Dr. Wayne Link

performed a three level decompression and fusion surgery at

the C4 through C7 levels of Mr. Brenton’s spine. (C. Exh. 1

p. 18) Dr. Bruffett ultimately assigned a 12% permanent

impairment rating after the surgery. (C. Exh. 1 p. 27)

Mr. Brenton testified at the hearing conducted on

December 6, 2011, that from 2005 until an incident while

driving on March 24, 2009, he was not having any problems

with his neck or with any numbness in his left or right

hand. (T. 21) Mr. Brenton testified that while driving under

dispatch near Mesquite, Texas, en route to Tyler, Texas, his

truck hit a pothole or pavement separation that caused the

seat and the truck’s suspension to both bottom out. (T. 23)
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Mr. Brenton testified that the same thing occurred again

approximately one mile further down the highway. (T. 23)

Mr. Brenton testified that he immediately experienced a

sharp burning sensation between his shoulder blades and his

neck. (T. 24) Mr. Brenton testified that after completing

the route and then sleeping, he had numbness and tingling in

both hands when he woke up. (T. 25) Mr. Brenton testified

that three days later, on March 27, 2009, he called Dr.

Bruffett’s office to make an appointment for Monday,

March 30, 2009. (T. 29)    

Mr. Brenton presented evidence through two fellow truck

drivers and through his wife corroborating his testimony

regarding the existence of road abnormalities on the highway

in question (T. 85, 89-90, 102); about Mr. Brenton talking

to a fellow driver about having hit the road abnormality (T.

87, 96, 106); about Mr. Brenton complaining of neck problems

and/or numbness after the incident (T. 88, 115); and about

Mr. Brenton not complaining about neck problems and/or

numbness in the couple of years preceding the incident. (T.

88, 89, 105-106, 114, 115-116).  In addition, on June 29,

2010, Dr. Bruffett opined that the event on March 24, 2009,

caused a new injury or aggravated a preexisting condition,

and that the new injury or aggravation was the major cause

of Mr. Brenton’s need for treatment and surgery. (C. Exh. 1

p. 28)



5CARL BRENTON - G000425

However, the respondents presented other evidence

indicating that an incident on March 24, 2009, did not cause

Mr. Brenton’s need for medical treatment.  For example, the

respondents presented evidence from the computer system at

Dr. Bruffett’s office indicating that Mr. Brenton first

contacted Dr. Bruffett’s office on February 16, 2009, over

one month before the incident on March 24, 2009, in order to

schedule an appointment with Dr. Bruffett. (R. Exh. 1 p. 33)

After having that information brought to his attention, Dr.

Bruffett changed his opinion on causation on October 25,

2010, and opined that Mr. Brenton’s preexisting cervical

degenerative problem with stenosis, and not an injury or

aggravation on March 24, 2009, was the major cause of Mr.

Brenton’s further treatment and surgical intervention. (R.

Exh. 1 p. 36)

In addition, the respondents contend that Mr. Brenton’s

allegedly work-related neck injury is not supported by

objective medical findings in light of Dr. Bruffett’s

testimony indicating that there are no new herniations and

no significant changes between an MRI that Mr. Brenton

underwent in 2003 and an MRI that Mr. Brenton underwent in

2009 after the alleged injury in March.  (Jt. Exh. 1 p. 9,

10, 22, 32)

Issue 1: Evidentiary Objections   

On page 85 of the hearing transcript, the respondents’

attorney objected to fellow driver, Timothy Bradford,
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testifying as to statements that Mr. Brenton made to Mr.

Bradford after March 24, 2009, regarding the incident, Mr.

Brenton’s neck symptoms or lack of symptoms, and Mr.

Brenton’s intentions to seek medical treatment.  On page 106

of the transcript, the respondents’ attorney objected as

hearsay to the other fellow driver, Ben Delaney, testifying

that Mr. Delaney learned from Mr. Bradford about Mr. Brenton

hitting the bumps in Texas.  Since Mr. Brenton, Mr.

Bradford, and Mr. Delaney were all present and testified at

the hearing, and since the respondents have contended that

an incident on March 24, 2009, did not cause Mr. Brenton’s

need for medical treatment thereafter, I find that Mr.

Bradford’s testimony about earlier statements that Mr.

Brenton made, consistent with Mr. Brenton’s hearing

testimony, and Mr. Delaney’s testimony about earlier

statements that Mr. Bradford made consistent with Mr.

Brenton’s hearing testimony, are admissible and will be

considered in rendering a decision in this case.

On page 112, the respondents’ attorney objected to Mr.

Delaney testifying to his understanding that Mr. Brenton

hurt himself when he hit the bumps and that his pain

gradually got worse. (T. 112, 113) The respondents’ attorney

objected on the grounds that Mr. Delaney doesn’t know what

Mr. Brenton’s pain was. (T. 112) The respondents’ objection

is overruled, and this testimony will be considered in

rendering a decision since neither attorney chose to
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question Mr. Delaney as to the factual basis for his

understanding, and I cannot conclude on this record as the

respondents seem to contend, that it is simply not possible

for Mr. Delaney to have adequate information in order to

testify as to whether or not Mr. Brenton’s pain was

gradually getting worse.  

On page 140 of the hearing transcript the respondents’

attorney proffered as Respondent’s Exhibit 3 a letter from

the claimant’s attorney related to the possibility of

collecting additional evidence related to Dr. Bruffett’s

computer screen information in the hearing record on page 33

of Respondents’ Exhibit 1.  The claimant’s objection to the

admission of this document is sustained, and the document

will not be considered in deciding this case for two

reasons.  First, the document was not identified as possible

evidence in this case until the close of the hearing, and

was not offered as rebuttal evidence.  Therefore, the offer

was untimely.  Second, the contents of the letter deal with

procedural matters and a possible course of future discovery

in 2010.  The letter is therefore simply not relevant to any

of the facts currently in dispute in this case regarding the

existence, or lack of existence, of a new work-related

injury or aggravation.

Issue 2: Compensable Neck Injury/Aggravation

To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of
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occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).

Alternatively, a claimant seeking benefits for a

gradual onset injury to the back or neck must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the claimant’s disability

or need for medical treatment.  Wal-Mart Stores, Inc. v.

Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001); Freeman v.

Con-Agra Foods, 344 Ark. 296, 40 S.W.3d 760 (2001).  In

addition, as with injuries caused by a specific incident

identifiable by time and place of occurrence, objective
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medical evidence is necessary to establish the existence and

extent of the compensable injury.  Wal-Mart v. Leach, supra;

Wal-Mart Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).

     The Arkansas courts have long recognized that a

preexisting disease or infirmity does not necessarily

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought. 

Jim Walter Homes Travelers Ins. v. Beard, 82 Ark. App. 607,

120 S.W.3d 160 (2003).

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence of an alleged aggravation by objective findings

supporting an acute injury, and the claimant cannot carry

his burden of proof merely through objective findings of

preexisting degenerative conditions.  Liaromatis v. Baxter

County, 95 Ark. App. 296, 236 S.W.3d 524 (2006).   

Furthermore, a claimant is required to establish a causal

connection between any objective finding in the record and

the alleged compensable injury, even if the alleged

compensable injury is an aggravation of a preexisting

condition.  Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).  Objective findings are those

findings which cannot come within the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16).
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1Aside from the possible disc abnormalities posed to
Dr. Bruffett, other objective findings that could support
the existence of a new injury or aggravation include but are
not limited to such things as swelling, abnormal passive
range of motion testing, and muscle spasms. See Meister v.
Safety Kleen, 339 Ark. 91, 3 S.W.3d 320 (1990)[swelling];
Hayes v. Wal-Mart Stores, 71 Ark. App. 207, 29 S.W.3d 751
(2000)[passive range of motion testing]; Continental
Express, Inc. v. Freeman, 339 Ark. 142, 4 S.W.3d 124
(1999)[spasm].

A.  Objective Findings

In the present case, the only physician to compare the

reports of Mr. Brenton’s 2003 MRI and his 2009 MRI and then

render an opinion regarding the presence or absence of new

objective findings in 2009 is Dr. Bruffett, who was the

claimant’s treating neck surgeon in 2009.  The claimant does

not seek benefits for any possible injury sustained in 2003.

(T. 82) In addition, as discussed above, Dr. Bruffett in his

2010 deposition was unable to identify any new objective

finding in Mr. Brenton’s 2009 MRI in comparison to Mr.

Brenton’s earlier 2003 MRI. (Jt. Exh. 1 p. 9, 10, 22, 32)

This examiner has reviewed the hearing record in its

entirety, and this examiner has found no persuasive evidence

indicating either that Dr. Bruffett’s comparison of the two

MRIs is based on a material mistake of fact, or indicating

that other objective findings1 exist in the 2009 medical

records, in comparison to earlier records, supporting the

existence of a new injury or aggravation in 2009,

notwithstanding the similarities of the claimant’s two

cervical MRIs in evidence.  Consequently, on this record, I
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find that the claimant has failed to establish either the

existence of a new neck injury in 2009, or a 2009

aggravation of a preexisting neck injury, with medical

evidence supported by objective findings. 

In concluding that Mr. Brenton has failed to establish

either a new injury or an aggravation with medical evidence

supported by objective findings, I note that Dr. Bruffett

interpreted a 2009 x-ray as indicating a bit of loss of the

normal cervical lordosis in Mr. Brenton’s spine. (C. Exh. 1

p. 14) In Estridge v. Waste Management, 343 Ark. 276, 33

S.W.3d 167 (2000), the Court concluded that straightening of

the normal lordotic curvature of the spine, if indicative of

muscle spasm, is an objective finding of injury.  In the

present case, however, I note that Mr. Brenton already had

abnormal cervical lordosis in an MRI performed on

January 30, 2003. (R. Exh. 1 p. 6) In addition, I note that

Dr. Bruffett attributed the abnormal lordosis in 2009 to

possible kyphosis (hunchback), and not muscle spasm. (R.

Exh. 1 p. 6-7) Since abnormal lordosis preexisted the

alleged 2009 injury, and since the condition in 2009 was

attributed to possible kyphosis, not spasm, I find that the

abnormal cervical lordosis detected in 2009 does not support

the existence of a 2009 injury or aggravation.

B.  Injury Arising Out Of Employment  

In addition, I also find that the claimant has failed

to establish by a preponderance of the credible evidence
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that he sustained either a new neck injury or an aggravation

of a preexisting neck injury related to his work on or about 

March 24, 2009, as he contends.  In this regard, I find

persuasive the computer information from Dr. Bruffett’s

office indicating that, contrary to Mr. Brenton’s hearing

testimony, Mr. Brenton actually contacted Dr. Bruffett’s

office in February of 2009, over a month before the alleged

injury on March 24, 2009.  This computer information

supports a conclusion that Mr. Brenton’s symptoms preexisted

the incident on March 24, 2009, notwithstanding the

testimony of Mr. Brenton and his corroborating witnesses. 

I also find credible Dr. Bruffett’s deposition

testimony indicating that, if Mr. Brenton had initially

related his present symptoms to a driving incident as recent

as March 24, 2009, Dr. Bruffett would not likely have

ordered an MRI six days later and also would not likely have

proposed a three level fusion surgery only six days after

that. (Jt. Exh. 1 p. 26) I find credible Dr. Bruffett’s

testimony that Dr. Bruffett’s course of treatment in 2009

was instead consistent with a patient who had a problem for

six years that had recently become worse so that the patient

was finally ready to do something about it. (Jt. Exh. 1 p.

26-27)

I also find credible under these circumstances Dr.

Bruffett’s written opinion prepared on October 25, 2010,

approximately three weeks after his deposition.  This
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written opinion was prepared after Dr. Bruffett learned that

Mr. Brenton had actually contacted Dr. Bruffett’s office in

February of 2009, over one month before the alleged injury

in March of 2009.  As discussed above, in his written

opinion, Dr. Bruffett changed his earlier opinion and

concluded instead that Mr. Brenton’s preexisting cervical

degenerative problem and stenosis (rather than any new

injury or new aggravation of a preexisting condition) were

the major cause of Dr. Bruffett’s treatment and surgery. (R.

Exh. 1 p. 36)

I note that the testimony of the claimant and his

corroborating witnesses, indicating that he was having no

problems with his neck or hands before an incident on

March 24, 2009, is generally inconsistent with Dr.

Bruffett’s deposition testimony regarding his course of

treatment discussed above, is completely inconsistent with

Mr. Brenton contacting Dr. Bruffett’s office over one month

before the alleged injury at work, and is also not logically

consistent with Mr. Brenton’s answer of “Unknown at this

time” on a disability application completed on April 8,

2009, below the questions “Is this condition work related?”

and “If yes, do you intend to file a workers’ compensation

claim?” (R. Exh. 2 p. 4)

Moreover, I note that after stopping his driving on

April 6, 2009, and completing his disability application on

April 8, 2009, Mr. Brenton did not thereafter report his
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condition as “work related” until going back in the terminal

on or about May 4, 2009, i.e., over one month after the

alleged incident and only three weeks before Dr. Bruffett’s

scheduled three level fusion surgery. (T. 138, C. Exh. 1 p.

18) In fact, Mr. Brenton testified that he reported his neck

condition as work related when he did based on the advice of

an attorney through a pre-paid legal service. (T. 36-37)

In light of Mr. Brenton’s delay in reporting an

allegedly work related injury, the evidence that Mr. Brenton

contacted Dr. Bruffett’s office in February, Mr. Brenton’s

denial of that contact, Dr. Bruffett’s opinion on causation,

Dr. Bruffett’s description of a course of treatment and

proposed surgery in 2009 inconsistent with a new symptom

onset only weeks earlier as alleged by Mr. Brenton, and the

lack of any new objective medical findings in the medical

record in 2009, I find that Mr. Brenton has failed to

establish by a preponderance of the credible evidence that

he sustained either a new neck injury, or a compensable

aggravation of his preexisting neck condition, arising out

of his employment with Trend Personnel Services, either as a

result of a specific incident on March 24, 2009, or by

gradual onset on or about that date.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employer/employee relationship existed between
Trend Personnel Services, Inc. and the claimant on
March 24, 2009 (claimant was assigned to Central
Freight Lines, Inc.).
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2. The respondents have controverted the claimant’s
claim in its entirety.

3. The claimant’s wages entitle him to the maximum
compensation rates in effect for an injury
sustained in 2009, i.e., compensation rates of
$550 per week for total disability and $413 per
week for permanent partial disability.

4. The claimant has failed to establish by a
preponderance of the credible evidence that he
sustained a compensable new injury or a
compensable aggravation of a preexisting condition
on or about March 24, 2009.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.  The respondents are

directed to pay the court reporter’s fees and expenses

within thirty (30) days of billing.  

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


