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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. G102735

TERRY BREAK, 
EMPLOYEE CLAIMANT

POTTER EQUIPMENT CO, INC., 
EMPLOYER RESPONDENT

GUARANTEE INSURANCE COMPANY,
INSURANCE CARRIER/TPA                             RESPONDENT

                 OPINION FILED MAY 8, 2012                   
        
A hearing was held before Administrative Law Judge Chandra
Hicks, in Harrison, Boone County, Arkansas.

The claimant was represented by Mr. Frederick S. “Rick,”
Spencer, Attorney at Law, Mountain Home, Arkansas. 

Respondents were represented by Mr. John D. Davis, Attorney
at Law, Little Rock, Arkansas.

                   STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on March

14, 2012, in Harrison, Arkansas.  A Prehearing Telephone

Conference was conducted in this case on January 23, 2012. 

A Prehearing Order was entered in this claim on that same

date.  This Prehearing Order set forth the stipulations

offered by the parties, the issues to be litigated, and

their respective contentions.

     The following stipulations were submitted by the

parties, either in the Prehearing Order or at the start of

the hearing.  The following stipulations are hereby

accepted:
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1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier

relationship existed on August 1, 2009.

3.  The claim has been controverted in its entirety.

4.  The claimant’s average weekly wage on the date of

his alleged injuries was $904.  This qualifies the claimant

for the maximum compensation rates for a 2009 injury, if

this claim is found to be compensability.  

5.  All issues not litigated herein are reserved under

the Arkansas Workers’ Compensation Act.

By agreement of the parties, the issues to be litigated

at the hearing were as follows:

     1.  Constitutional Issues.

     2.  Compensability of the claimant’s alleged back and 

neck injuries. 

     3.  Medical treatment for his alleged back and neck 

injuries. 

     The claimant’s and respondents’ contentions were set 

out in their respective Responsive Filings and at the hearing

of March 14, 2012.  Those stipulations are hereby incorporated

herein by reference. 

    The documentary evidence submitted in this case consists

of the hearing transcript of March 14, 2012, and the documents
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contained therein.  In addition, the Deposition of the 

claimant dated October 12, 2011, and the claimant’s

Constitutional Brief have also been made a part of the record.

These are retained in the Commission’s file.  

    The following witnesses testified at the hearing: the

claimant, Morgan Sellers, Jason Davenport, Kenneth Barnes,

Rosemary Barnes, Lee Melton, Cathy Davis, and Jim Richiert.

                         DISCUSSION

     The claimant was forty-eight years old at the time of 

the hearing.  He is a high school graduate.  The claimant

worked for Potter Equipment Company for eleven years, as a

professional sales person. He sold backhoes, dozers,

excavators, skid steer loaders, and things of the sort.  

     With respect to his alleged compensable incident of 

August 2009, the claimant explained:       

Q. Okay.  I want you to tell us, first of all, tell us
about the injury in August 2009.  What happened on that
occasion?

A. Basically, I was out straightening up buckets and
putting buckets on machines and stuff like that.  And
while I was doing that, I felt a severe burn in my lower
back.  And, basically, that caused the injury I'd say.

     Although the claimant worked in sales, he was required 

to put buckets on machines, because being a small company,

management did not wish to take service people off of their

jobs.  The claimant admitted that he did not have to lift

these buckets.  Instead, he scooted them around in order to
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get them properly positioned.  

    The claimant verified that he worked for the company in

2003.  Although the claimant has not filed a claim with the

Commission alleging a 2003 injury, he gave the following

testimony regarding this event:

Q. What happened back then?

A. Basically, the same thing.  I was out messing around
with the equipment and stuff like that, putting a bucket
on a machine, and I ripped my lower back and so,
basically, I went and had an MRI ran and because I wasn't
able to use the workmen's comp, I wasn't able to go any
further with that because I didn't have enough money
basically at that point to go ahead and finish up getting
therapy or whatever.

Q. Why weren't you able to use workers' comp?

A. Because I was told by Mr. Richiert that he provides
major medical for that kind of stuff and for us not to
use it or we'd be in trouble.

Q. All right.  That was back in 2003? 

A. Yes.

Q. All right.  So how long were you off work, if any,
during that -- 

A. I wasn't.

Q. You weren't off work any?

A. No.  I kept right on going.

     The claimant verified that after the alleged 2003 

injury, he continued working for the respondent-employer some

six more years.  During this period of time, the claimant next

testified that he missed only twenty days of work due to his
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back alleged injury of 2003, which amounted to around three

days or more, a year. 

   Regarding his alleged injury of August of 2009, the

claimant further explained:

Q. Tell us what happened after you have [sic] the
injury.

A.   Well, basically, I was out -- like I said, moving
buckets around, and I was putting a bucket on a machine,
and I felt a burning sensation in my lower back.  And
didn't really know the extent of that injury, didn't
really know -- think too much about it at the time, and
then the next day, basically, I was picking up my
grandson and I collapsed.  

Q. Okay.  So was this injury that you had, was this on
a Friday?

A. Yes.

Q. Okay.  So it was a Saturday that you were picking up
your grandson?

A. Yes.

Q. From the Friday injury to the Saturday that you
picked up your grandson, were you having continual
problems with pain?

A. The burning sensation did not go away.

Q. Now, why is it that with [sic] you're having a
burning sensation, you pick up your grandson?  I'm trying
to understand why you would do that if you're having a
burning pain in your back.

A. Well, he only weighs like 25 pounds and I really
didn't think anything of it at the time.  And as soon as
I picked him up to a certain point, my legs gave out and
that's pretty much it.

Q. Okay.  Did you drop the grandson?

A. No.  
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Q. And so your legs gave out, what happened?

A. Basically, I fell to the floor.

Q. With the grandson?

A. With my grandson.  And I basically held my hands so
that he would not get hurt.

Q. How did you fall?  Backwards?  Forwards?

A. Forward.

Q. Okay.  Did you land on your knees?

A. I would say yes and elbows.

     The claimant did not seek medical treatment until

Monday.  According to the claimant, he told Jim (Richiert),

the owner of the Potter Equipment Company what had happened,

and Mr. Richiert told him to do what he was going to do.  The

claimant sought treatment from Chiropractor Kahn.  He denied

having previously treated with Chiropractor Kahn.  The

claimant saw Dr. Kahn for several visits.  

     In the meantime, the claimant sought treatment from Dr.

Kevin Jackson, his family doctor.  He treated the claimant

with pain medications.  The claimant verified that he began

taking morphine approximately some eight or nine months ago.

He stated that his back has gotten progressively worse.

Although the claimant admitted to taking medication for his

back before the August 2009 incident, he did not recall the

name of this medication. The claimant described this

medication as being “a regular pink pill.”
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     In addition to his back symptoms, the claimant testified

that he has problem with his neck.   The claimant testified

that instead of having a natural curve, he has bone spurs.  

     He explained:

Q. Okay.  Did you feel any injury or any symptoms when
you had the injury on or around August 1st of 2009?

A. Basically, yes.  The entire back was in pain.

Q. Okay.  All right.  But the tearing feeling, the
burning feeling was just in the back?

A. In the lower back.

     The claimant has also sought treatment from a surgeon, 

Dr. Charles Mays [sic](Mace), in Springfield. Dr. Mace

performed several tests on the claimant’s spine, including x-

rays.  The claimant denied that any surgery has been scheduled

for his spine.  However, he maintains that his pain is

continuing to get worse.  According to the claimant, his

medications have been increased, in an attempt to bring his

pain under control. 

     He admitted that he is familiar with Rosemary Barnes.  

She is a neighbor, who lives behind the claimant.  The

claimant was aware that Ms. Barnes has stated that she

observed the claimant working on a fence.  According to the

claimant, he hired Morgan Sellers to build a fence for him.

However, the claimant maintains that he did very little work

on the fence.  
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     According to the claimant, he has only put in some of 

the slates and held some of the two-by-fours and screwed them

in place.  The claimant testified that he has actually worked

on the fence an hour or maybe two hours, with a lot of breaks

in between.  He states that Mr. Sellers works two to three

hours a day on the fence.  The claimant testified that he

supervises Mr. Sellers.  According to the claimant, if Mr.

Sellers digs a posthole, then he will set the post.  The

claimant testified that this is a project he started, and is

in no hurry to finish.  He has been working on it some six

months.  The claimant testified that he normally sits down in

a chair and watches Mr. Sellers work on the fence.  He further

testified that he is able to work on the fence only fifteen to

twenty minutes without taking a break.         

     On a typical day, the claimant gets up in the morning 

and makes a pot of coffee.  He rests in his recliner and

watches the news.  Thereafter, the claimant makes breakfast.

He lives with Hubert Parsley, an eighty-eight-year-old

gentleman.   The claimant watches the news until 2:00 in the

afternoon.  He mulls around, walking and stretching.  Once Mr.

Sellers arrives at his home, they start working on the fence.

After this, the claimant has supper and watches the news or a

movie. 

     The claimant testified that he goes to bed around 11:30
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p.m.  During the night, he gets up about three times due to

pain.  He denied ever getting eight hours of straight sleep.

However, the claimant admitted that if he added all his hours

of sleep together, he sleeps about seven hours, but he feels

pretty tired on awakening.  Typically, in a given month, the

claimant has a half month of good days.

     He admitted that he has seen the video surveillance.  

The claimant testified that the video was taken on an average

day.  The claimant denied seeing himself doing any kind of

strenuous things in the video.  

     The claimant admitted to quitting his job on November 

11, 2010.  He essentially testified that he quit on the advise

of his doctor and because some commissions were not paid and

the rudeness was escalating. The claimant also essentially

testified that the drive to work was a strain on his back.

     With respect to his roommate, the claimant testified 

that he is paid up to $450 a month for Mr. Parsley’s care.

According to the claimant, he takes care of this gentleman’s

legal needs and prepares his meals.  The claimant denied

having to ever pick up Mr. Parsley because he is able to

ambulate, and do things for himself. 

     The claimant admitted he is asking the Commission to 

find that his neck and back injuries are compensable.  He is

also requesting reasonable and necessary medical care for
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these alleged injuries under the care of Dr. James

Haas(phonetic), a pain specialist.          

    Under cross examination, the claimant verified that he

felt a burning sensation in his lower back while moving some

buckets on a Friday at work.  As far as the claimant could

recall, he did not feel any pain, numbness or anything else in

his legs on that Friday.  

     The claimant testified:

Q. And isn't it true that you didn't tell anyone at
work on that particular Friday anything at all about
hurting your back moving backhoe buckets as you claim
today?

A. Not that I'm aware of.  I don't think I did.

     The claimant admitted that he first sought treatment 

from the chiropractor (Dr. Kahn) on Monday, August 24.  With

respect to the Patient Information Form that he completed for

Dr. Kahn on that date, the claimant admitted that this report

states that he first noticed the symptoms on Friday, at 2:00

p.m.  Under further questioning, the claimant stated that this

does not look like his writing, and he was not sure if he

signed and placed the date(8/24/09) at the bottom of this

document.  The claimant admitted that this form does not state

that he was injured at work.  

     He testified:

Q. In fact, on page 37, do you see instead, Friday
picked up grandson, hit the floor?  Do you see that?
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A. Yes.  It was actually on Saturday, I believe.

     The claimant admitted that on Saturday, August 22 2009,

he did not go to work at Potter Equipment that day.  He stated

that he believes this event with his grandson happened in the

morning, but he was unable to pinpoint exactly what time.  The

claimant admitted that during his deposition, he testified

that after picking his grandson, he felt a sharp knife-like

stabbing in his lower back.  He also testified during his

deposition that he rated his pain to be a ten, which was

excruciating pain.

     He testified:

Q. The day after you picked up your grandson, Sunday,
August 23rd, were you still having severe pain?

A. I was still hurting, yes.

Q. Do you recall telling me that it was about an eight
out of ten --

A. Yes, sir.

Q. -- on the pain scale?  Now, did you testify that
when you went to work on Monday, August the 24th, that
you told Mr. Richiert that you had injured your back at
work?

A. Yes.

Q. Did you tell him anything about picking up your
grandson on Saturday and collapsing to the floor in
severe pain?

A. I don't recall.  I don't recall.

     He admitted to treating with the chiropractor two or 

three times a week for three weeks.  During his deposition,
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the claimant stated that during this period of time, he was

trying to watch everything that he did so that he would not

hurt himself worse.  However, the claimant admitted that 

during this time, he and a friend pulled a camping trailer and

his horses down to Clinton over the Labor day weekend, which

was September 7, 2009.  The claimant admitted that they drove

to Clinton on September 4. He further admitted to having

hooked up his camper trailer to his pickup truck on Friday,

and they drove from Harrison to Clinton for the chuck wagon

races. 

     The claimant verified that a friend of his, Sid Pickens,

hooked up a horse trailer to his pickup truck and brought two

horses for the two of them to ride at the chuck wagon races

that weekend.  The claimant further verified that he  did in

fact ride horses at the chuck wagon races.  He basically

denied that he continued to ride horses in 2010 and 2011.  The

claimant stated, “I didn't ride any in 2011 I don't believe.

2010, probably two or three times.”

     Upon further questioning, the claimant agreed that when

he hooked his trailer up to his pickup truck and drove to

Clinton, his doctor, Dr. Jackson had urged him to stop

working.  This would have been approximately eight months

after the claimant’s alleged work incident.  

     With respect to a medical record dated June 28, 2010, the
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claimant testified:

Q. And under Rogenia's message, it says you needed your
records for your health, getting a divorce in the past 12
months, just in a letter, neck problems, high blood
pressure.  I don't see anything there about your back.
Do you?

A. No, I didn't make the note, sir.  So they probably
just left that off inadvertently. 

     Dr. Jackson referred the claimant to the Springfield 

Neurological Clinic.  The claimant essentially maintains that

although he read through the medical reports of Dr. Jackson,

he did not catch that there is not anything in those records

where he reported a back injury at work in August of 2009.  

     With respect to other medical reports, the claimant 

testified:

Q. On page 108 of the medical exhibit, it says in here
that you were involved in three accidents prior to the
pain beginning.  I don't see anything in here where you
mention any injury at work to Springfield Neurological
and Spine Institute, do you?

A. Like I said, I don't have my reading glasses.  I
cannot read this so -- I don't recall telling them one
way or the other.  I think at that point, I was just
mainly interested in getting the exam and getting through
that to find out everything that was wrong.

Q. Would you look page 120 of the -- of Exhibit No. 1?

A. Okay.

Q. This is a report from Dr. Jackson dated October 29,
2010.  I don't see any mention on this report from Dr.
Jackson about any back injury at work.  Do you?

A. The only thing I see is tender over cervical spine,
lower lumbar spine, something like that.
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Q. Would you look at page 121 of Exhibit No. 1,
Respondents’ Exhibit 1?

A. Okay.

Q. On the second message on Tuesday, November 2nd,
2010, the message was, there is no documentation about
hurting back on the job.  Apparently, you wanted -- Dr.
Jackson wanted to know if there is enough medical
documentation to file a workers' comp claim for your
back.  Their message was, there is no documentation about
hurting your back on the job.  This is from your own
doctor. 

A. Okay.  So apparently he didn't get it from the
chiropractor.

     After quitting his job at Potter Equipment, in November

of 2010, shortly thereafter the claimant filed a claim for

Social Security Disability benefits.  He alleged that he was

totally disabled from working because of his back, neck,

arthritis, high blood pressure, pinched nerve, and narcolepsy.

     At the same time, the claimant filed for Social Security

Disability benefits, he also filed a claim for unemployment

benefits.  

      Under further cross examination, the claimant testified:

Q. And I obtained a copy of your claim for unemployment
benefits from the Department of Work Force Services and
it appears on page 5 and 6 of Respondents’ Exhibit No. 2
-- I'll hand you a copy of Respondents’ Exhibit No. 2.
Page 6 and under eligibility information, and it looks
like the date on this was November 23rd, 2010 --

A. Right.

Q. -- according to the eligibility information, you
indicated to the Department of Work Force Services in
support of your claim for unemployment benefits that you
could begin work immediately; is that correct?



15

A. Yes, I did.

Q And that you could work full time?

A. Yes.

Q. And that you did not have any disabilities that
limited your ability to perform your normal job duties;
is that correct?

A. I'm not for sure if I checked that or not, but --

Q. That's what it says.

A. Okay.  That's fine.

Q. In fact, when I took your deposition --

A. I told you that I had lied on that, yes, I did.

Q. -- you told me that you lied about that.

A. Yes.  In order to try to survive financially.

Q. So whatever it takes to survive financially, even if
it means lying to a government agency, you're willing to
do that?

A. Well, it wasn't the right thing to do but yes.

Q. So you represented to the Social Security
Administration that you were totally disabled from
working in order to get benefits at the same time you
represented to the Arkansas Department of Work Force
Services that you were ready, willing and able to work
with no disabilities in order to obtain benefits; is that
correct?

A. That is correct.

Q. And, in fact, your claim for unemployment benefits
was initially granted, wasn't it?

A. Yes, it was.

     The claimant admitted that during his deposition, he 

testified that he had not been self-employed since his last
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day at Potter Equipment.  However, the claimant admitted that

he was familiar with an advertisement placed in publication at

an Internet site called Machinery Trader.  The claimant

verified that on or about March 31, 2011, he placed an ad to

sell a Case skid steer track loader for $32,500.  He placed

this ad in the Machinery Trader Magazine, an Internet site,

under the name of T.J.’s Equipment Sales.  The claimant also

listed his phone number as the number to call for T.J.’s

Equipment Sales. He verified that the skid steer did not

belong to him.  A gentleman by the name of Eric Greer owned

this piece of equipment.  

     The claimant testified:

Q. And you were selling it for Mr. Greer; is that
correct?

A. Yes.

Q. And if you sold it, you were going to make a
commission from Mr. Greer; is that correct?

A. Nothing was ever set up, but I'm sure that he would
have given me something.  But he ended up selling it
himself anyway.

Q. But there was going to be payment to you of some
sort of commission if you sold the piece of equipment for
him?

A. I would assume so, yes.

Q. Well, on page 61 of your deposition, I asked you,
how much was he going to pay you?  You said, that was
never set up.  I said, so was it going to be some kind of

     a commission?  And your answer was, yes.

A. Uh-huh.
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Q. So you were going to receive a commission for it.

A. Yes, yes.

Q. And isn't it also true that on behalf of Mr. Greer,
you contacted at least one individual, Larry Kline, to
see if he was interested in purchasing several of Mr.
Greer's machines.

A. Yes, I did.

Q. And that you were going to make some kind of a
commission for every machine that you sold, if you sold
any; is that correct?

A. I would assume so, yes.

   The claimant agreed that since August of 2009, his

condition has progressively gotten worse.  He verified he

started the project of building the fence on September 20th.

The claimant testified that the fence will be an eight foot

fence, and 668 linear feet when it is completed.  The claimant

denied having dug a posthole for this fence. 

     According to the claimant, he tried to dig a posthole 

only once.  The claimant agreed that these postholes go some

twenty-four inches below the ground.  The claimant further

agreed to having testified on direct examination that all he

had done on the fence was screw in some boards.  He stated

that he used a screw gun to do this.  

     However, under further questioning, the claimant 

admitted that he moved some of the material for the fence.  He

verified that he pick up the four by fours and set them over

on the dolly.  The claimant further verified that he moved an
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eighty-pound bag with concrete mix onto the dolly. 

     The claimant admitted that he has watched the videotape

that was introduced as Respondents’ Exhibit No. 3.  He agreed

that he is in the video surveillance, along with another

gentleman.  

     He testified:

Q. And did you see yourself in the videotape bending
over to take the level and tap the dirt by the --

A. Yes.  I saw myself get on my knees and take the
level and take the concrete and pack it around it and
then use the level to help get myself back up.

Q. Did you also see yourself bend over at the waist
with the level and tap around the post?

A. I don't recall that, no.

Q. But that is you in the videotape?

A. Yes.

Q. Is there anybody else but you and this young man
helping you?

A. It should just be me and Morgan, yes, or Morgan and
I.

     Regarding his claim for a neck injury, the claimant 

admitted that during his deposition, he described an event of

adjusting some bucket when he felt a burning sensation in his

lower back.  He did not recall his deposition testimony

stating anything about  his neck at the time of the injury.

The claimant further agreed that in his answers to

Interrogatories, Interrogatory No. 29, he did not say anything
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about a neck injury at work.

     On redirect examination, the claimant admitted to having

used his major medical at the time he worked at Case Sales.

He agreed that when he sought legal representation in 2011 in

this matter, but did not bring a calendar with him to develop

the exact day of the injury.  The claimant essentially

testified that at that time, he did the best he could with

respect to the date of injury, based upon what he recalled a

year and a half later.

    Regarding his use of his major medical insurance, the

claimant testified that when he had his original(alleged)

injury in 2003, he was threatened by Mr. Richiert not to

indicate an injury at work.  He testified:

Q. Was there -- was it true or false that the reason
you did not indicate that was because of the threat given
by Mr. Richiert?

A. Yes.

     The claimant testified that he went to the chuck 

wagon races after his injury in order to take a customer(Sid

Pickens) down there to help out with sales.  He agreed that

Mr. Pickens does a lot of contract work using case equipment.

     He gave the following explanation regarding Mr. 

Richiert’s knowledge of his injury:

Q. Okay.  Now, with regard to telling anyone about your
injury, do you believe that Mr. Richiert knew that you
were having difficulties with your back and your neck
after that injury?
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A. Yes.

Q. Did he ever talk to you about it?

A. No.

Q. Did you have limping when you were at work after the
injury?

A. Yes.

Q. Did other -- did you tell other people at work about
the injuries?

A. Yes.

Q. And you indicated to Mr. Richiert on the Monday, is
that when you talked to him after the original injury?

A. Yes.

Q. You told him what happened Friday?

A. Yes.

Q. When you were lifting buckets?  

A. Yes.

     Upon being questioned again about his work on the fence,

the claimant testified:

Q. Okay.  Let's talk about the four-by-four that they
indicated you lift.  How many times did you lift the
four-by-four working on this fence for two and three
hours every two -- one to three times a week?

A. A couple of times maybe.

Q. Okay.  How much did that weigh, do you know?

A.   I really don't know, but either I drug it or I put
it on the dolly, for the most part.

Q. So in terms of picking it up dead-weight, how many
times did you do that?
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A. Not very often.

Q. Okay.  How many times would you say that you had
done that?

A. Well, I really don't know but I'll say probably two
or three times, maybe.

Q. With regard to the concrete bag, did you ever lift
it dead-weight?

A. No.

     On recross examination, the claimant testified that he

told Dr. Kahn that he hurt his back at work.  

     The claimant testified:

Q. Now, your attorney asked you about the dates when
you came to see him first in 2011.  I think the date was
used somewhere on or about August 1st, but it's your
testimony now that you know when you went to Dr. Kahn,
that on August 24th, 2009, that you claim you hurt
yourself at work on Friday, August the 21st, 2009.

A. I do believe that's correct.

    Upon being questioned by the Commission, the claimant

testified that during the alleged August event, he mainly

injured his lower back.  With respect to his neck, the

claimant stated, “I would say more than likely I had hurt it

years before.  I really don't know exactly when.”

     Morgan Sellers was called as a witness on behalf of the

claimant.  He lives in Flippin, Arkansas, and works as a

general laborer.  Mr. Sellers met the claimant through his

son’s mother.  He has known the claimant since July of 2010.

     Mr. Sellers testified that he has been employed by the
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claimant to do oddball stuff to his bathroom.  He verified

that he has also worked on the claimant’s fence.  Mr. Sellers

stated that they averaged in a week, about three days of work

on the fence.  He agreed that he observed the claimant having

difficulties working on the fence.  

     On cross examination, Mr. Sellers denied that he has 

ever observed the claimant using the posthole diggers.  

     Jason Davenport was called as witness on behalf of the

claimant.  He resides in Harrison, with his girlfriend and her

three kids.  At the time of the hearing, Mr. Davenport worked

for Plant Maintenance Services, as an estimator.   

     Mr. Davenport has known the claimant some ten or eleven

years.  He denied that when he first met the claimant, he had

any difficulties that he observed with his back or neck.

However, Mr. Davenport admitted that the claimant indicated to

him that he had problems with his neck prior to his alleged

injury of 2009.  Mr. Davenport testified that he first became

aware that the claimant had an injury in August of 2009, when

he attempted to pick up Zack.

     He testified:

Q. Who is Zack?

A. Zack is who Terry refers to as his grandson.  It's
my girlfriend's daughter -- son.  I'm sorry.  

Q. Okay.  And he is that close to the family that he is
referred to as the grandfather?
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A. He -- the kids call him Papaw Terry.

Q. Okay.  I want you to tell us what kind of shape
Terry was in when you saw him after the injury at work in
August of 2009.

A. When we got there to the house, he was limping
around.  I'm like, Dude, what in the world did you do?
He told me that he had hurt his back at work that day and
that that morning -- well, it was the next day when he
was trying to pick Zack up, that it just bent him over.

Q. Were you there when that happened?

A. No, I was not.

Q. Okay.  All right.  Did you see him soon after that,
though?

A. It was the next day after this happened.

Q. Sunday?

A. Yes, yes.

Q. And what kind of shape was Terry in at that point in
time?

A. He was still limping around.  He hadn't even washed
all the dishes from the dinner that he'd made the night
before.  And me and -- me and Rachel come up there to
barbecue and -- with the other kids, and we -- I
basically -- me and Rachel cleaned up his kitchen for him
so that we could actually grill the steaks that we'd
brought up.

     Kenneth Barnes was called as a witness on behalf of the

respondents.  He is the Chief of Police of Lead Hill and

Diamond City.  Chief Barnes has been the Chief of Police for

about six years at Lead Hill, and he has been a police officer

for some thirteen years.  The claimant lives next door to

Chief Barnes.  



24

    Chief Barnes admitted that he has seen the claimant

perform work on the fence that he is building.  He verified

that the claimant is building a wooden privacy fence.

    With respect to the claimant’s physical activities and

work on the fence, Chief Barnes testified:

Q. All right.  And would you describe for the Judge
what work you have seen Mr. Break perform on the fence?

A. I've seen Mr. Break -- I've seen him carrying the
fencing, cutting the boards and measuring.  I've seen him
digging holes for the poles.  I've seen him I guess
screwing or nailing the privacy fence up to the poles.

Q. All right.  You said that you saw him carrying
material.  What have you seen him carry?

A. The poles and the fencing itself down -- setting it
down to get it ready to go up.

Q. Are these poles -- are these four-by-four posts?

A. Yes.  I think they're four-by-four, yes.

Q. Okay.  Do you have any idea of what they might
weigh?

A. It would just be a guess, probably 15, 20 pounds.

Q. All right.  And have you seen him physically pick
them up and carry them?

A. Yes.

Q. Okay.  And you said you've seen him cut some of the
boards?

A. Yeah.  I've seen him -- I've seen him -- he's got a
place there where the wood was on a trailer and he would
sit there and cut the ends and stuff off of it with a
saw.

Q. And was this an electric saw?
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A. Yes.

Q. All right.  And you said you saw him digging
postholes?

A. Yes.

Q. All right.  And what would he be using when he was
digging postholes?

A. He'd be using posthole diggers and an iron bar.

Q. Okay.  And approximately how many times have you
seen him use the posthole diggers and the iron bar? 

A. I can say a couple for sure.  I didn't really, you
know, a couple for sure but I didn't really pay attention
on how many times, you know, different times, you know,
during the process of putting the fence up, I'd drive by
and he'd be using them.

   
     Rosemary Barnes was called as a witness on behalf of the

respondents. She is Chief Barnes’ wife, and also the

claimant’s next door neighbor.  Mrs. Barnes agreed she has

observed the claimant working out in yard on the fence

probably on at least twenty days.  

     She stated that she has seen the claimant using posthole

diggers, push wheelbarrows, a hammer, and putting stakes in

the ground.  Mrs. Barnes also stated that she has seen the

claimant carrying postholes.  However, Mrs. Barnes denied that

she has noticed the claimant limping around.  

     According to Mrs. Barnes, she has seen the claimant 

using the posthole diggers to dig a hole probably ten times or

more.  She also verified that she has observed the claimant

using a shovel, putting material back into the hole, and
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putting the wooden board up on the fence itself.           

    On cross examination, Mrs. Barnes verified that she is

happy that the claimant is building a fence.  She admitted

that she does not know whether the claimant is taking

medications, or if the claimant was having pain while working

on the fence.  Mrs. Barnes also testified that she has

observed the claimant sitting in a lawn chair.

     Lee Melton was also called as a witness on behalf of the

respondents.  As of the date of hearing, Mr. Melton resided in

Lead Hill.  He has known the claimant some twelve years. 

    Mr. Melton verified that he has observed the claimant

working on a fence in his yard at Magness Cove.  He was unable

to recall the exact date, but stated this occurred maybe some

four months ago.  He explained:

Q. What did you see Mr. Break doing when you drove up?

A. As I drove by, excuse me, he was holding posthole
diggers, tamping bar of some sort, you know, I didn't pay
that much attention to it, you know, I just waved and --
and as I drove by.  It was, you know, himself and two
younger boys, I would say somewhere between 15 and 10
years old, if I was guessing.

     Cathy Davis testified on behalf of the respondent.  She

has been employed at Potter some eighteen years.  Ms. Davis

stated that her job there is office work.  She agreed that she

is responsible for taking reports of on-the-job injuries.  Ms.

Davis denied that the claimant ever reported to her that he

injured himself at work in either 2009 or 2010.
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    On cross examination, Ms. Davis denied that after the

claimant’s alleged injury of 2009, she ever observed the

claimant having any problems with limping or doing his job. 

     Ms. Davis denied that she was aware the claimant was a

good employee during the eleven years that he worked for the

company because he had trouble following Mr. Richiert’s

directions.

     Upon further questioning, Ms Davis testified:

Q. Okay.  Have you ever heard Mr. Richiert tell T.J.
that he has major medical coverage for employees if they
get hurt on the job?  Have you ever heard that?

A. No.

     Mr. Jim Richiert was also called as a witness on behalf

of the respondents.  He is one of the three owners of Potter

Equipment. Mr. Richiert denied that the claimant ever

mentioned anything to him about injuring his back at work on

or about August 21, 2009. 

     He testified:

Q. Now, would you look at page 4 of Respondents’
Exhibit 2, please?  Now, do you see -- is this a
calendar?

A. Yes.

Q. Is this your calendar?

A. Yes.

Q. It's a page from your calendar?  

A. Uh-huh.
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Q. Is it a page from your calender in 2009?

A. Correct.

Q. Would you look at the date August 21st, 2009?

A. Uh-huh.

Q. Do you see that date?

A. Yes.

Q. And what does it have in the upper left-hand corner?

A. Terry off, which means he wasn't at work, whether
sick or vacation day, I don't know.

Q. When would you have made that notation that Terry
was off?

A. Either during that day or the next -- the next work
day.

Q. And why would you have made that notation?

A. He wasn't there Thursday or Friday.

Q. So --

A. There's all -- I'm sorry.  There's also a notation
up there.

Q. So how would you know that he wasn't going to be
there?  Would he tell you?

A. It depends.  If there's something scheduled ahead of
time, I have the guys come in and say, listen I’m going
to take vacation or I need to be off on such-and-such
day, so we’d use this calendar so everybody would know
who's going to be off when, or if somebody calls in sick
or has to go to a doctor we log it, you know, log it on
here so we'll know, you know, they've got a doctor's
appointment or if they were gone a day or half day or
whatever.

Q. All right.  So earlier that same week, you had Joe
off on the 17th and the 18th.  Who is Joe?
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A. The mechanic who works in our shop.

Q. And so according to this calendar -- and this is
your calendar?

A. Yes.

Q. The one that you maintain personally?

A. Yes.

Q. Okay.  And according to this calendar then, Terry
Break did not work either on Thursday, August the 20th or
Friday, August the 21st; is that correct?

Q. And would you look at page 3 of Respondents’ Exhibit
No. 2?  I'm sorry.  Look at page 2 of Respondents’
Exhibit No. 2 and tell me what this document is.

A. All right.  This is where we keep our payroll
records in Springfield.

Q. All right.  And this is for Terry Break.  At the top
it's got his starting date; is that correct?

A. Correct.

Q. And on here you would log those days that he took
off, that he took off either for vacation or sick leave?

A. Yes.

   Mr. Richiert verified that the payroll records also

demonstrate that the claimant was not at work on either

Thursday, August 20, or Friday August 21, 2009.  He denied

that the claimant ever indicated to him that he could not

continue working for Potter Equipment because of a back

condition.  Mr. Richiert verified on the last day that the

claimant worked, the two of them lifted his desk into the back

of the claimant’s truck.  
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    He denied that during the time he participated in the

claimant’s unemployment telephone hearing, the claimant ever

mentioned any problems that he was having with his back.  

     Upon further questioning, Mr. Richiert testified:

Q. Did you ever try to encourage Mr. Break to use the
group health insurance instead of workers' comp, if he
had a work-related injury?

A. No.

Q. Did you ever threaten Mr. Break if he used workers'
compensation?

A. No.

     With respect to the documents that Mr. Richiert 

testified to on pages two and four of Respondents’ Exhibit No.

2, he denied that he had any reason to believe that the these

documents are in any way inaccurate.  Mr. Richiert verified

that these business records are maintained by his business,

Potter Equipment, consistently for everybody.           

     Under cross examination, Mr. Richiert agreed that the 

records are copies of the original.  He testified that he did

not know that the claimant had a sore neck from work.

     Mr. Richiert explained:

Q. Had you ever heard him or seen him having trouble
with his back at work?

A. Yes.

Q. Tell us when you observed those occasions that you
saw him having, first of all, trouble with his neck at
work.
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A. He would come in -- he would come in some mornings
and say, oh, gosh, boy, I'm stiff today.

Q. Okay.

A.   To me, that's a back problem.

Q. And did he say he was having trouble with his neck?

A. Yes, yeah, for several years on and off, he would
say, well, I had -- and this was early on in employment,
probably in the first year to three or four years so –

     Mr. Richiert testified that the claimant mentioned a 

neck problem.  However, he essentially testified that the

claimant injured his neck in 2000, 1999, or somewhere in

there, before  coming to work for him. He admitted that he

observed the claimant limping after August of 2009.         

    Upon being questioned by the Commission, Mr. Richiert

testified that he did not learn the claimant was alleging a

workers’ compensation injury until after his hearing regarding

his unemployment benefits. Mr. Richiert denied having

discouraged employees from filing workers’ compensation

claims.  

     The medical records demonstrate that the claimant 

sought treatment from North Arkansas Regional Medical Center

on September 23, 2003.  At that time, the claimant underwent

MRIs to the neck and back.

     Specifically, an MRI of the back was performed with the

following impression:

1.  Degenerative disc disease with desiccation of disc
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material at L4-5.
2.  Small left paracentral herniated nucleus pulposus at

     4-5.

     An MRI of the cervical spine was performed on same 

date with the following opinion:

Focal degenerative disc disease at C3-4 with osteophyte
narrowing the neuroforamina and to a lesser extent the
canal.  There is no significant effacement of the cord at
this level. There is not evidence of focal disc
herniation. 

     The claimant complained to Dr. Kevin Jackson on May 23,

2007, among other things, of having worsening numbness going

down both arms with worsening neck pains.  Dr. Jackson

assessed the claimant with, “Degenerative disc disease in the

spine and neck.”     

     On October 8, 2007, the claimant sought treatment from 

Dr. Scott Ferguson due to a recent bout of gross hematuria

with pain and other complaints. The claimant reported a past

medical history of a cervical spine injury, but he had

undergone no definitive therapy for it.  

     The claimant sought follow-up treatment from Dr. Jackson

on October 28, 2008.  At that time, the claimant reported that

his neck pain seemed to be progressing, and was not controlled

by Darvocet.  Dr. Jackson assessed the claimant with “cervical

disc displacement.”

     On May 1, 2009, the claimant returned to Dr. Jackson due

to complaints of gradually worsening neck pain.  The claimant
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reported to Dr. Jackson that his pain medications had stopped

working.  

    The claimant sought treatment from Ozarks Chiropractic

Arts on August 24, 2009 under the care of Dr. Shaun Kahn, due

to back pain.  A Patient Information Form appears to bear the

signature of the claimant.  This form asked, “When did you

first notice the symptoms?” The claimant stated, Fri-2pm.”  

     In a reported dated August 25, 2009, Dr. Kahn, wrote the

following concerning the claimant’s visit of August 24, 2009:

Head and Neck Complaint:
Recurring: The patient entered the office with complaints
related to a recurrence of a previously resolved
condition in the head and neck region which was acute
based on onset of less than 6 weeks ago and was not
caused by any injury that could be recalled.  The current
symptoms are described as: stiffness.

                            *****
Duration:
The patient’s current symptoms started on 08/21/2009.
The Patient [sic] reported that he bent over the [sic]
pick up his grandson at 2 pm and that was it, he felt a
“pop” and hit the floor in immediate pain.  Since then
the pain has been comming [sic] and going, but has not
improved to any real degree.

     The claimant returned for follow-up care with Dr. Kahn 

on August 26, 2009.  At that time, Dr. Kahn noted several

objective problems, including but not limited to “spasm-

paralumbar musculature.”  On August 28, 2009, Dr. Kahn noted

that the claimant reported no significant change in his level

of symptoms.  

     On September 4, 2009, the claimant reported to Dr. 
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Jackson he was falling asleep while driving.   

     The claimant complained to Dr. Jackson on August 30, 

2010 that his neck and back pain was worsening and not

controlled.

     An MRI of the C-spine was performed on August 31, 2010,

with the following impression,“Moderate degenerative change of

the cervical spine, most pronounced at C3-C4.  No herniated

nucleus pulposus is identified.”

     On that same date, an MRI of the lumbar spine was 

performed in comparison to a previous examination of September

23, 2003, with the following impression:

1. Moderate degenerative change is present, most
pronounced at L4-L5. 
2.  A small posterior protrusion is at noted at the level
of L4-L5 level.  This appears little changed when
compared to 09/23/03.  This may represent a disc bulge or
a small herniated nucleus pulposus.  This is mildly more
pronounced to the left side of midline. 
3.  No large, bulky, or focal disc herniation is clearly
identified.
4.  Mild spinal stenosis.

     The claimant saw Dr. Jackson on September 10, 2010, for

follow-up of MRI and colonoscopy.  Dr. Jackson stated that the

claimant’s MRIs revealed disc protrusions and degenerative

disc disease.  Among other things, Dr. Jackson assessed the

claimant with “degenerative disc disease in spine and neck.”

    On September 27, 2010, the claimant underwent initial

evaluation with Dr. Charles Mace, of the Springfield

Neurological & Spine Institute due to neck and low back pain.
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Dr. Mace wrote, in relevant part:

HPI: 47 year old right-handed male who presents with neck
pain for approximately 11 years.  Was involved in 3
accidents prior to pain beginning.  Severe constant neck
pain with burning in bilateral shoulders.  Numbness
present down bilateral posterior arms and into last three
fingers on each hand....      

     Diagnostic test review follow-up of October 14, 2010 

were performed with the follow impression:

No severe stenosis, no surgery recommended.  Mild L45
bulge, mild T7-8 bulge, mild C3-4 and C4-5 bulge, no disc
herniation.  

     The claimant returned to Dr. Mace for a follow-up visit

for ongoing low back and neck pain, on October 18, 2010.

After reviewing the myelogram of the cervical, thoracic, and

lumbar spine, Dr. Mace stated:

I see no role for surgical treatment of this.  I
discussed physical therapy.  He said he cannot afford
that.  I discussed the importance of that long-term,
regular stretching and exercise for treatment of his
axial spine symptoms.

     As a result, the claimant returned for follow-up care 

with Dr. Jackson.  Per a Patient Message, the claimant called

Dr. Jackson’s office on November 2, 2010, inquiring as to

whether there was enough medical documentation to file a

workers’ compensation claim for his back.”

    A clinic note from Dr. Jackson dated January 19, 2011

states, in relevant part:

HPI: Here for checkup.  Was turned down by disability and
is in process of getting attorney to help with his case.
He initially injured his back and neck in 2003.  He has
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dealt with chronic pain since that time. He says he was
told by his employer at the time not to claim the injury
as workman’s [sic] compensation.  Now his symptoms have
gradually worsened to the point he can no longer work.
He can not sit for more than 15-30 minutes at a time due
to pain.  Even driving aggrevates [sic] his condition.
He has had numerous MRIs of his neck and back and seen
several specialists which report that surgery is not an
option for the patient at this time.  He is now requiring
chronic pain meds to help his pain.  He is unable to work
at this point.                            

     On February 16, 2011, the claimant saw Dr. Jackson for a

follow-up visit for his ongoing pain.  At that time, the

claimant reported that he did recall an initial work-related,

injury which occurred on September 14, 2011, while moving

backhoe buckets around for a display.  The claimant estimated

the buckets weighed 400-800 pounds.  The claimant also

reported that he later began seeing Dr. Kahn on September 24,

2009 for treatments.      

     In a letter dated March 23, 2011, Dr. Jackson wrote the

following:

To Whom It May Concern:

Terry Break is a patient of mine.  Based on the history
which he has given me that he injured his back while
tugging on heavy backhoe and excavating buckets which
weighed over 400 lbs, in August of 2009, while performing
employment services for Potter Equipment, it is my belief
within a reasonable degree of medical certainty (51%)
that this is the triggering event which has cause his
need for medical treatment.

     The claimant continued to see Dr. Jackson for his 

ongoing back and neck symptoms along with other unrelated

problems.  The final medical report of record from Dr. Jackson
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is dated October 14, 2011.  

    Attendance records for the claimant were entered into

evidence.  According to these records, the claimant was off

work August 20, and 21, 2009.

   Regarding other documentary records submitted into

evidence, the claimant’s Deposition was taken on October 12,

2011.  In addition, Claimant’s Answers to Interrogatories and

Requests for Production of Documents were made a part of the

record.  These have been reviewed and given consideration in

this matter.       

                        ADJUDICATION 

A.  Constitutional Issues

     The claimant filed a Motion to Recuse and a Brief in

support of said Motion in this matter with the Commission,

challenging, inter alia, the constitutionality of the

provisions of the Arkansas Workers’ Compensation Act that

provide for the establishment of administrative law judges. 

     With respect to the claimant’s Motion for Recusal and 

the balance of the Motion pertaining to the constitutional

challenges, I find that the Arkansas Court of Appeals has

soundly rejected identical arguments that the Arkansas

Workers’ Compensation Act is unconstitutional.  See Sykes v.

King Ready Mix, Inc., 2011 Ark. App. 271, ___ S.W. 3d

___(2011); Rippe v. Delbert Hooten Logging, 100 Ark. 227, 266
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S.W. 3d 217 (2007); Murphy v. Forsgren, 99 Ark. App 223, 258

S.W. 3d 794 (2007);  Long v. Wal-Mart Stores, Inc., 98 Ark.

App. 70, 250 S.W.3d 263 (2007).  

    Under these circumstances, the claimant’s Motion for

Recusal must be denied, and I find his constitutional

challenges to be without merit.  Accordingly, I find that the

Act is constitutional.

B. Compensability

       Arkansas Code Ann. §11-9-102(4)(A) defines "compensable

injury" as:

     (i) An accidental injury causing internal or external
      physical harm to the body or accidental injury to
      prosthetic appliances, including eyeglasses, contact
      lenses, or hearing aids, arising out of and in the
      course of employment and which requires medical
      services or results in disability or death.  An injury
      is "accidental" only if it is caused by a specific
      incident and is identifiable by time and place of
      occurrence[.]     

      The claimant must prove by a preponderance of the 

evidence that he sustained a compensable injury. Ark. Code

Ann.§ 11-9-102(4)(E)(i).  

       Preponderance of the evidence means the evidence having

greater weight or convincing force.  Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

    In the present matter, the claimant contends that he

sustained compensable injuries to his back and neck on or

about August 21, 2009, while maneuvering backhoe buckets that

weighed approximately 300 to 600 pounds.    
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     After reviewing the evidence in this case impartially,

without giving the benefit of the doubt to either party, I

find that the claimant has failed to establish by a

preponderance of the credible evidence that he sustained

compensable injuries to his back and neck, arising out of, and

in the course of his employment with the respondent-employer

on or about August 21, 2009.

      Here, when the claimant initially sought the services of

legal counsel, he asserted that he sustained compensable

injuries on or about August 1, 2009, while working for the

respondent-employer.  However, during the hearing, the 

claimant amended this assertion, and now maintains that he

sustained these injuries on Friday, August 21, 2009.  The

claimant testified that he sustained these injuries on

Friday, and on the following Monday( August 24, 2009), he

sought chiropractic treatment from Dr. Kahn.

     I find that the claimant was not a credible witness.  A

review of the transcript and other documentary evidence

confirm my impression formed at the hearing.  Here, there are

numerous inconsistencies and self contradictions in the

claimant’s testimony.  In addition, his testimony is totally

uncorroborated by the medical records and other documentary

evidence.   

    Specifically, although the claimant testified that he
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reported a back injury to the owner of the company on the next

Monday following his alleged incident(on Friday), Mr. Richiert

credibly denied that the claimant reported a work-injury to

him on that Monday. Here, both Mr. Richiert and Ms. Davis

credibly denied that the claimant ever reported a work-related

injury to them. Mr. Richiert’s testimony also demonstrates

that he did not learn the claimant was alleging an injury

until after his hearing for unemployment benefits.  

    In fact, Mr. Richiert’s testimony and the attendance

records demonstrate that the claimant was off work on August

21, 2009.  During the hearing, no evidence to the contrary was

elicited from the claimant controverting the same.     

     Nonetheless, although the claimant treated with 

several medical providers on numerous occasions, there is

absolutely no mention of any possible work-injury until

November 2, 2010, which was some fifteen months after his

alleged incident.  At that point, the claimant telephoned Dr.

Jackson’s office to inquire as to whether or not there was

enough medical documentation to file a workers’ compensation

for his back.  

     The claimant did not make a medically document report of

an alleged work injury until his February 16, 2011, medical

visit with Dr. Jackson.  Here, the claimant did not make an

initial report of an alleged work-injury until almost some
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eighteen months after the alleged incident, despite having

treated with Drs. Jackson, Mace, and Kahn on numerous

occasions.  In any event, at the point that the claimant

reported this alleged injury to Dr. Jackson, the claimant

stated that his initial work-injury occurred on “September 14,

2011.”

     When the claimant first sought treatment for the alleged

incident of August 21, 2009, he treated with Dr. Kahn, on

August 24, 2009 due to complaints of the back.  At that time,

the claimant reported on the Patient Information Form, and to

Dr. Kahn that his pain started when he bent over to pick up

his grandson, on Friday, around 2:00 p.m.  According to this

report, the claimant felt a “pop,” and hit the floor in

immediate pain.    

     While under the care and treatment of Dr. Mace, at no 

time did the claimant make a medically documented report of an

August 2009 injury.  Instead, the claimant reported to Dr.

Mace that his neck pain had been going on for approximately

eleven years, and that he was involved in three accidents

prior to the pain beginning.

    Here, the evidence demonstrates that only a couple of

months or so (May 1, 2009) prior to his alleged incident of

August of 2009, the claimant treated with Dr. Jackson due to

complaints of gradually worsening neck pain.  The claimant’s
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account of the incident during his deposition testimony, at

the hearing, and in his answers to Interrogatory No. 29,

described only an injury to his back.  During the hearing, the

claimant admitted that he probably injured his neck years

before this alleged work-incident of August of 2009.  

     Although on the one hand, the claimant testified that he

reported to Dr. Kahn a work-related injury, on the other hand,

his testimony demonstrates that he did not report a work-

related injury because he was threatened by Mr. Richiert not

to do so, in as early as 2003.  However, both Mr. Richiert and

Ms. Davis denied this allegation.                    

    While I realize that Dr. Jackson has opined that the

alleged August 2009 event was the triggering event which has

caused the claimant’s need for medical treatment, no weight

has been attached to this opinion since it was based on an

inaccurate history given to him by the claimant.

     I think it is noteworthy that the claimant gave 

incredulous statements concerning his level of work on the

construction of the fence at his home.  He also admitted to

having made false representations concerning his ability to

work to Arkansas Department of Work Force Services, in an

attempt to obtain unemployment benefits.           

     In summary, when comparing the claimant’s testimony to

the preponderance of the evidence, I find that the claimant
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was not a credible witness.  Therefore, on the basis of the

record as a whole, I further find that the claimant failed to

prove by a preponderance of the credible evidence that his

need for treatment and disability for his back and neck

problems arose out of and in the course of his employment, and

that his back and neck conditions were the result of the

alleged specific incident of August 21, 2009.  

    Hence, to find otherwise, would require resorting to

speculation and conjecture.  Speculation and conjecture, even

if plausible, cannot take the place of proof.  Ark. Dep’t of

Corr. v. Glover, 35 Ark. App. 32, 812 S.W. 2d 692(1991).    

     As a result, this claim is hereby respectfully denied 

and dismissed in its entirety.  The issue of reasonable and

necessary medical treatment in this matter is hereby rendered

moot and has therefore not been addressed herein this Opinion.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

      On the basis of the record as a whole, I hereby make the

following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704.

      1. The Arkansas Workers’ Compensation Commission has 
jurisdiction of the within claim.

      2.  The employee-employer-insurance carrier 
          relationship existed on or about August 1, 2009.

 3.  This claim has been controverted in its entirety.

 4.  The claimant’s average weekly wage on the date of
     his alleged injuries was $904.  This qualifies the
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     claimant for the maximum compensation rates for a 
     2009 injury, if this claim is found to be 
     compensable.

 5.  The claimant failed to prove by a preponderance of
     the credible evidence that he sustained  

          compensable injuries to his back and neck, during 
          and in the course and scope of his employment, on 
          or about August 21, 2009.

 6.  The claimant’s Motion to Recuse is denied    
     I find that the Arkansas Workers’ Act is

          is not unconstitutional.

 7.  All issues not litigated herein are reserved under
          the Arkansas Workers’ Compensation Act.

                                ORDER

     For the reasons discussed herein this Opinion, this 

claim for a neck and back injury, must be and hereby is,

respectfully denied.

     All issues not addressed herein are expressly reserved 

under the Arkansas Workers’ Compensation Act.

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA HICKS

ADMINISTRATIVE LAW JUDGE
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