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STATEMENT OF THE CASE

A hearing was held on August 15, 2012, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on July 2, 2012.  The

Pre-hearing Order set forth the stipulations offered by the parties and outlined the

issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing Order

was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order are hereby

accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.
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2. The employer/employee/carrier relationship existed on or about

February 24, 2011, when the claimant sustained a compensable

cervical spine injury.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $575.00 for temporary total disability benefits and $431.00 for

permanent partial disability benefits.

By agreement of the parties, the issues to be decided are as follows:

1. Claimant’s entitlement to additional medical treatment.

2. Claimant’s entitlement to temporary total disability benefits arising out

of the additional medical treatment.

3. Controversion and attorney’s fees.

4. All other issues are reserved.

The record consists of a one volume transcript of the August 15, 2012,

hearing, consisting of the testimony of Steven Boyd and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Joint Exhibit No. 1

(Packet of Medical Reports); and Joint Exhibit No. 2 (Abstract).

SUMMARY OF EVIDENCE

Steven Boyd was employed by CDI Contractors as the Assistant Manager

of the electrical division known as Bragg’s Electric on February 24, 2011.  He had

worked at Bragg’s since June of 2006.  His job duties included installing new low

voltage systems in Dillards stores and managing the service department which

services all the Dillards low voltage stores.  He testified that he injured his neck on
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February 24, 2011, when a beam hit him in the back of the head while he was

working on a boom lift locating fiber optic cable in a large warehouse.  He explained

that he felt an electrical shock go across his shoulders and “my bell was rung a little

bit, you know, my head”.  He lowered the lift and reported the injury to his office

manager and his Vice-President.  He went to his office.  He began to feel nauseous

and went home.  He returned to work on the following Monday and sought medical

treatment at Concentra with Dr. Adametz.  A x-ray was taken of his neck which

revealed a little teardrop fracture on one of the vertebrae.  He was referred for

physical therapy.  He improved but by the end of his therapy his symptoms had

returned full force.  He underwent an MRI and was referred to a neurosurgeon, Dr.

Brad Thomas.  He was examined by Dr. Thomas in May of 2011.  Dr. Thomas

recommended a two–level fusion surgery.  He was sent to Dr. Schlesinger for a

second opinion.  Schlesinger recommended three epidural steroid injections in his

neck.  Boyd testified that one of the shots helped but that he was still hurting after

the last one.   He underwent a myelogram.  Schlesinger also recommended

surgery.  Boyd has not had the surgery because the insurance company has not

approved the treatment.  He testified that he continues to have constant discomfort

in his neck with varying pain levels.  He has tingling and pain which radiates down

his arm to his fingers.  

Boyd testified that he was promoted to manage the security service

department for Dillards on August 1, 2011.  He explained that it is an office job.

Boyd testified that he had never injured his neck before the work injury.  He had
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lower back injuries as a result of two motor vehicle accidents and five back

surgeries.  He was treated by Dr. Milligan at the Morrilton Medical Clinic.  Milligan

noted that he had occasional pain in his arms but no weakness.  He also noted that

his neck was tender, but no fractures or significant degenerative changes.  

Boyd testified that he had only missed three or four days of work as a result

of his work-related neck injury.   He explained that his symptoms still vary between

days where his whole arm is on fire and it is hard to hold his head up and days

where he has discomfort.

Medical records reveal that the claimant sought medical treatment on

January 5, 2009, at Morrilton Medical Clinic with complaints of a flare up on neck

pain.  It is noted that he had a history of two motor vehicle accidents that put a lot

of stress on his neck.  However, notes reflect that the MRI and X-rays revealed no

bulging discs in his neck, but had found lumbar bulging disks which had been

surgically repaired.  Boyd was diagnosed with acute sinusitis and neck pain due to

an old c-spine injury. 

Boyd sought medical treatment with Concentra with complaints of a head

injury on February 28, 2011.  He underwent an MRI of the cervical spine on March

17, 2011.  The MRI revealed

Focal degenerative disc disease at C5-C6 and C6-C7 as described above
with prominent posterior right endplate spurring at C5-C6 and significant
narrowing of both neural foramen at both levels but worse at C5-C6. There
is some focal abnormal cord signal just above the C6-C7 disc level.  The
central canal is only mildly narrowed at each level, however.
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On March 21, 2011, Boyd was referred for an urgent referral to a

neurosurgeon.  On  May 4, 2011, Dr. Thomas recommended a C5-6 and C6-7

anterior cervical discectomy and fusion.  On May 31, 2011, Boyd was evaluated by

Dr. Schlesinger.  He noted that he had seen him in 2010 with some lower back

problems, but that he had never had a problem with his neck.  Schlesinger noted

that if Boyd did not get better with conservative care, a myleogram CT scan would

be necessary.  Boyd underwent three epidural steroid injections and reported

improvement.  However, due to continued complaints of pain, he underwent a

cervical myelogram on September 27, 2011.  It revealed neural foraminal stenosis

at C5-6 and C6-7.  Schlesinger recommended a C5-6 and C6-7 anterior cervical

discectomy. On May 6, 2012, Schlesinger noted that Boyd needed fusion surgery

which is directly related to his work-related accident of February 24, 2011. 

  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about

February 24, 2011, when the claimant sustained a compensable

cervical spine injury.

3. The claimant’s wages were sufficient to entitle him to compensation

rates of $575.00 for temporary total disability benefits and $431.00 for

permanent partial disability benefits.
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4. The claimant has proven by a preponderance of the evidence that he

is entitled to additional medical benefits and that the recommended

fusion surgery is reasonable, necessary, and related to his

compensable cervical injury.

5. The claimant has proven that he is entitled to temporary total

disability benefits for any work missed related to the recommended

surgery and recovery. 

6. Respondents No. 1 have controverted claimant’s entitlement to

additional medical treatment and temporary total disability benefits.

7. Claimant is entitled to a twenty-five percent (25%) statutory attorney’s

fee on the indemnity benefits awarded herein, one-half to be paid by

respondents No. 1 and one-half to be withheld from the claimant’s

award of benefits.

8. All other issues are reserved.

DISCUSSION

The claimant contends that an employee/employer relationship existed at all

relevant times and on or about February 24, 2011.  That on that date, the claimant

suffered injury to his cervical spine arising out of and in the scope and course of his

employment.  That the claim was accepted as compensable as it pertained to his

neck and cervical spine injury and the respondents have paid some medical.

However, the respondents have denied additional medical treatment for the cervical
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spine including, but not limited to, recommended surgery.  That the claimant is

entitled to additional medical treatment including, but not limited to, recommended

surgery in addition to any temporary total disability resulting therefrom.  That the

claimant’s attorney is entitled to a controverted attorney’s fee on all amounts

awarded.   The claimant has reserved all other issues, including permanency.

The respondents contend that the claimant is not entitled to an award of

medical benefits in the form of cervical surgery.

I. ADDITIONAL MEDICAL TREATMENT

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or

accidental injury to prosthetic appliances, including eyeglasses, contact lenses, or

hearing aids, arising out of and in the course of employment and which requires

medical services or results in disability or death.  An injury is “accidental” only if it

is caused by a specific incident and is identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, she fails to

establish the compensability of the claim, and compensation must be denied.
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It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994); Cooper v. Hiland Dairy, 69 Ark.

App. 200, 11 S.W.3d 5 (2000). Furthermore, the Commission is not required to

believe the testimony of the claimant or other witnesses, but may accept and

translate into findings of fact only those portions of the testimony it deems worthy

of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  It is important to note that the claimant’s testimony is never considered

uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842

(1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).

In the instant case, the evidence demonstrates that claimant suffered a

compensable injury to his neck  in February of 2011.  Respondents accepted the

injury as compensable and provided conservative medical treatment until October

of 2011. However, the preponderance of the evidence reveals that the claimant has

continued to suffer from the injury and needs a two-level fusion surgery which has

been recommended by Dr. Thomas and Dr. Schlesinger.

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000); Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However, injured
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employees have the burden of proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the treatment of the compensable

injury.  When assessing whether medical treatment is reasonably necessary for the

treatment of a compensable injury, the Commission must analyze both the proposed

procedure and the condition it is sought to remedy.  Also, the respondent is only

responsible for medical services which are causally related to the compensable

injury.

In workers’ compensation law, an employer takes the employee as he finds

him, and employment circumstances that aggravate pre-existing conditions are

compensable.  Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383

(2004); Heritage Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150

(2003).  An aggravation of a pre-existing non-compensable condition by a

compensable injury is, itself, compensable.  Id.  Here, as in Williams, there is no

dispute that the claimant’s injury was compensable.  The evidence demonstrates

that there is objective medical evidence which established the current need for

treatment.  Rather, what is disputed is whether the recommended treatment is

reasonable and necessary in relation to the compensable injury given the fact that

he also suffers from degenerative conditions in his back.  This is not a case where

the claimant must establish that the compensable injury was the “major cause” of

the need for the medical treatment in order to establish his right to additional

medical benefits and temporary total disability.  Farmland Ins. Co. v. DuBois, 54

Ark. App. 141, 145, 923 S.W.2d 883, 885 (1996).  Instead, the respondents must
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take the claimant as they found him and the proper determination is whether there

is sufficient evidence to establish that the compensable injury was a factor in the

need for further treatment.  Williams v. L& W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 183 (2004).   

In Davis v. Helena Chemical Co., claimant suffered from a pre-existing

lumbar degenerative condition before sustaining a compensable injury. Full

Commission Opinion, filed August 3, 1999 (D406121). The Full Commission

affirmed an administrative law judge’s finding that claimant was entitled to additional

medical treatment, stating:

The respondents’ and the dissent’s central argument in this case is
that the treatment the claimant is presently receiving is because of an
ongoing degenerative condition which would be occurring whether or
not the claimant suffered an injury in 1984. However, this argument
overlooks the fact that the claimant’s previously asymptomatic
degenerative process physically progressed and became
symptomatic because of his 1984 compensable injury . . . the
compensable injury, not some speculative event, is what resulted in
the claimant’s present condition.

Id.

The Full Commission later upheld a finding of compensability where symptoms of

claimant’s pre-existing condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc. & Bituminous

Casualty Corp., Full Commission Opinion, filed February 22, 2001 (E904812).  The

Commission held that a preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite the fact that claimant

had a pre-existing ongoing degenerative process.  Id. at 19. 
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In the instant case, the claimant seeks additional medical benefits with Dr.

Thomas for the treatment of his neck.  The respondents contend that the claimant

had pre-existing neck problems as a result of two prior motor vehicle accidents.

However, the medical records of Dr. Thomas and Schlesinger support the

conclusion that the claimant has been in need of further treatment for the injury to

his neck in February of 2011.  This medical evidence is further substantiated by the

testimony of the claimant.  The claimant testified that although he had an earlier

back and neck injuries, he had returned to work and had no problems with his neck

until he was struck in the back of the head in February of 2011.

 The medical evidence reveals that the claimant was treated for cervical

strain in 2009, but that the claimant’s problems with his neck had resolved.    The

evidence further shows that the claimant has objective findings of a neck injury as

a result of the incident on February 24, 2011.  After a complete review of the

medical evidence, I find that the objective medical evidence supports the claimant’s

contentions that his need for additional treatment in the form of fusion surgery as

recommended by Dr. Thomas and Schlesinger is  reasonable, necessary, and

related to his compensable injury.

II. TEMPORARY TOTAL DISABILITY BENEFITS

Temporary total disability for unscheduled injuries is that period within the

healing period in which claimant suffers a total incapacity to earn wages.  Ark. State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing the injury, which
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continues until claimant is as far restored as the permanent nature of the injury will

allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459 (1994).  In the

instant case, the claimant has not missed a sufficient number of days to entitle him

to temporary total disability benefits.  However, the claimant will be entitled to

temporary total disability benefits arising out of the fusion surgery.  Therefore, I find

that the claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits related to the additional medical treatment

awarded herein. 

III. CONTROVERSION AND ATTORNEY’S FEES

Based on my review of the evidence in this case, I find that respondents

have fully controverted payment of all additional medical, including the

recommended fusion surgery, and temporary total disability benefits related to that

treatment.  I find that the claimant’s attorney is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded to the claimant as

a result of the findings herein, one-half (½) of the fee to be paid by the claimant and

one-half (½) of the  fee  to  be  paid  by  respondents  No. 1 in accordance with Ark.

Code Ann. § 11-9-715 (Repl. 1996); and Death & Permanent Total Disability Trust

Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

AWARD

Respondents No. 1 are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set
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forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award  shall  earn interest  at the legal  rate until paid, pursuant to Ark. Code

Ann. § 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995).

IT IS SO ORDERED.

 
___________________________   
HONORABLE BARBARA WEBB

Administrative Law Judge


